
Electronic Legal Proceedings in Canada
Part III
4) Computer Technology in Canadian Courtrooms (Electronic Trials):

The National Model Practice Direction for the Use of Technology in Civil Litigation [Model Practice Direction] also provides for "Electronic Trials."
  Electronic Trials (E-trials) are defined at Appendix D as "a hearing where evidence is managed, presented and stored electronically by the court."

Section 2.6.1 of the Practice Direction provides: 

2.6
In a proceeding to which this Practice Direction applies, the Court may, on application by a party:

2.6.1
order that there be an Electronic Trial of the proceeding.


Section 2.7 provides: 

An order for the Electronic Trial of a proceeding may include any or all of the following orders:

2.7.1
that Court Documents including witness statements, outlines of expert evidence, chronologies, outlines of arguments and other Documents be delivered in electronic form for the Trial Record;

2.7.2
that Court Documents be delivered in electronic form for the Trial Record;

2.7.3
that there be an electronic Common Book of Documents, and

2.7.4
that there be a restriction upon the use of Hard Copy Documents at trial;

2.7.5
any other order that the Court considers appropriate.

The Model Practice Direction also specifically addresses the "Trial," providing at s. 7: 

7.1
Not later than 60 days prior to the commencement of the trial the parties will be required to make submissions to the Court in a pre-trial conference in accordance with Rule ### (Rule number of applicable jurisdiction to be inserted) regarding how best to use Technology at the trial.  They should address all aspects of the Technology that might be used at trial by the parties and the Court, and in particular;

7.1.1.
the equipment and services (including appropriate hardware, software and additional infrastructure) that they and the Court might require;

7.1.2.
the arrangements that may need to be made between the parties, the Court and any third party service providers to ensure that the appropriate equipment and services are available at the hearing.

7.1.3
the format for the electronic Common Book of Documents which is compatible with the software and Technology available in the courtroom;

7.1.4.
the format of Expert Reports and Transcripts of Examinations for Discovery;

7.1.5.
the compliance of the parties with the requirements of any Electronic Trial order; and

7.1.6.
how costs of the necessary equipment and services will be shared subject to any orders as to costs made by the Court.

7.2
Not less than 30 days before the date scheduled for the commencement of the trial or hearing of a proceeding the parties should meet with the eCourt Coordinator of the Court to make arrangements for the provision of the required equipment.  At least 14 days prior to the date scheduled for the meeting, the parties must make a joint submission in writing to the eCourt Coordinator regarding the arrangements that they propose.  

7.3
Where an Electronic Trial is to take place, an electronic version of the Trial Record filed pursuant to Rule ### (Rule number of applicable jurisdiction to be inserted) must be filed at the same time as the Hard Copy version of the Trial Record is filed.

7.4
Unless otherwise agreed among the parties or ordered by the Court, the Default Standard will apply to Documents introduced under Rule ### or contained in a Common Book of Documents.

7.5
Each party should have available for inspection at trial within a reasonable time, if required, the original Hard Copy or Native File, as the case may be, of each of the Discoverable Documents in its possession that are included in a Common Book of Documents.  

The intention of the Model Practice Direction is to promote the use of technology in Canadian courtrooms, and contribute to the development of "paperless trials."  Such trials use electronic evidence and materials which can be viewed by all participants to a proceeding on computer monitors.  

The Model Practice Direction has been substantially adopted in Alberta
 and British Columbia.

Consistent with the aims of the Model Practice Directions, as technology has advanced, Canadian courts have made increasing use of technology in court proceedings.  Every jurisdiction in Canada permits video conferencing or the use of other technology allowing remote appearances in some circumstances.  When video conferencing or the use of other technology is appropriate is typically left to the trial judge to determine.  A representative provincial rule is Rule 261.1 of the Alberta Rules of Court which provides: 

Evidence by telephone, audio-visually or otherwise

261.1
On application to the Court and on showing good reason for doing so, the Court may permit evidence to be admitted by telephone, audio-visually or by other means satisfactory to the Court.

The Alberta courts have video-conferencing coordinators that can help set up this technology, and are available to assist with both evidence given in court and examinations for discovery held at a court location.
  

The use of computer technology in some Canadian courts is limited due to the fact that courthouses have not been upgraded or constructed in a manner that easily facilitates the use of modern technological equipment.  As new court centres are planned and constructed with modern technology in mind, the level of adherence to the intent of the Model Practice Direction and the use of technology in court proceedings will continue to increase.

The Calgary Courts Centre is a recently constructed facility which provides a good example of the use of technology in a modern Canadian courthouse.  The Calgary Courts Centre houses the Alberta Provincial Court and Court of Queen's Bench and was opened to the public on August 5, 2007.  Some of the technological features contained in the new building include:

· an audio/visual system that has the capability to link with Remand Centres throughout Alberta;

· five remote witness rooms that can be linked to any courtroom and allow a witness to appear by video (primarily for child witnesses);

· sound reinforcement systems including an assertive listening system to accommodate individuals with a hearing impairment;

· the ability to present multimedia evidence directly from counsel tables or a special podium;

· evidence presentation can be enhanced through the use of annotation-capable touch screens by counsel or witnesses;

· document cameras are available to allow physical evidence to be presented onscreen;

· multiple courtrooms that can be linked by video to accommodate large galleries;

· a media viewing centre that allows media to remotely monitor court proceedings;

· real time reporting connections that allow participants in the proceedings to receive real time transcripts;

· all counsel tables are equipped with internet connections;

· video conferencing is available in all courtrooms and several high tech meeting rooms.

The Supreme Court of Canada has also recently been renovated so as to allow for the integration of computer technology.  Each counsel table is now equipped with computers that facilitate the viewing of electronic versions of notices of appeal, factums, records and books of authority.  Each of the Supreme Court Justices is similarly equipped with a computer screen.
 

As more court centres in Canada are renovated or as courts move into new, more modern facilities, the use of technology will continue to increase.  There are a number of companies that facilitate the transition from traditional courts to e-courts.  One such company is Potter, Farrelly & Associates.  Potter Farrelly advised the Judges' Technology Advisory Committee on the development of the Model Practice Direction for the Use of Technology in Civil Litigation and assisted in the design of the Calgary Courts Centre.  Information about Potter Farrelly and the services that they offer can be found on their website at: www.potterfarrelly.com.

CONCLUSION:


The prevalence of electronic legal proceedings that make use of computer technology in the Canadian court system is rapidly increasing.  The applications of such technology are very broad, and have impacted all levels of court and all manners of proceedings.  In particular, electronic legal proceedings have led to the development and use of e-filing systems, electronic access to court records, electronic discovery and the use of technology in the courtroom (including e-trials).  

The use of technology in Canadian Courts has been facilitated through the development of a number of "Model Policies" authored by the Judges' Technology Advisory Committee.  Such policies provide uniform guidelines to all Canadian jurisdictions.  Although jurisdictions are not required to adopt these policies, many have implemented some aspects of them and are striving towards more complete implementation.

In general, the introduction of electronic legal proceedings into the Canadian Courts has been positive.  The introduction of e-filing systems meets a demand from the Canadian legal community to allow for a more efficient system that reflects the use of technology in the workplace.  However, many courts are still transitioning into such programs and are limited by outdated Rules of Court or courthouse technology.  Some courts continue to require that a paper copy of the materials be provided along with the electronic copy, and e-filing requirements across the country are inconsistent.  

The advance of computer technology has also facilitated a move towards a more "open court" by allowing access to some court records online.  Although enabling the public to more easily access records aligns with the constitutional imperative of allowing access to justice, it also creates the risk that private information may become too easily accessible and open to abuse.  To achieve the appropriate balance, a Model Policy was developed directing that the public have access to judgments and docket information (with personal identifiers removed) and that parties to proceedings have access to their own court record.

In the area of e-discovery, the Sedona Canada Principles were released in 2008 and provide a clear yet flexible standard for conducting e-discovery in Canada.  The Principles promote proportionality in discovery, and emphasize collaboration and agreement between the parties when determining a reasonable scope of discovery in the circumstances.  These Principles have found explicit recognition in civil procedure rules and practice directions in several Canadian jurisdictions.  Although other provinces and territories have not yet adopted formal procedures for conducting e-discovery, this is reasonably expected to occur in the near future, and there is little doubt that the Principles will guide the formation of any policies on e-discovery.

Finally, computer technology has had a significant impact on the way court hearings are conducted.  The National Model Policy on Civil Litigation directs that prior to each trial, the parties must meet to discuss how technology can best be used during the proceedings.  This policy also provides for paperless "E-trials" and although few such trials have been conducted to date, their frequency is likely to increase as courts update their technology.  Most modern courtrooms are equipped with computer monitors for counsel and the judges, enabling relevant documents to be viewed electronically, and the transcript to be followed in real time.  Video conferencing technology allows for remote appearances when, in the opinion of the judge, such appearances are appropriate.  As new courthouses are constructed and existing courthouses are renovated, the possibilities for the use of technology during legal proceedings will continue to increase.        
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