OINNPEAEJIEHNE
KOHCTUTYILIMOHHOTO CYJIA POCCUNCKOI ®EIEPAIIUU

00 oTKaze B NMPHUHATHU K PACCMOTPEHMIO KaloObl rpaxaanuHa Oauna
Opust PynonsdoBrua Ha HapylIeHHE €ro KOHCTUTYIMOHHBIX IIpaB
cratbsiMi 301 u 312 YronoBHO-TIpoLecCyaIbHOTO KoJIekca Poccuiickoit
denepanuu

ropoa Cankr-IlerepOypr 17 ssaBaps 2012 rona

Konctutynmonnsiii Cyxn Poccuniickonn @enepanun B cocrase [lpencenarens
B.Jl.3opbkuna, cyneid  K.B.ApanoBckoro, A.W.boitoBa, H.C.bonnaaps,
I'"A.T'amxuena, FO.M.lanunosa, JI.M.Xapkoso#u, I'.A. X Kunmnna, C.M.Ka3zannesa,
M.U.Kneangposa, C.J1.Kus3ena, A.H.KoxkoTtoBa, JI.O.KpacaBunukoBo#,
C.I1.MagpuHa, H.B.MenpHukoBa, 0. J1.Pynkuna, 0.C.XoxpsxoBoi,
B.I'.SIpocnaBuesa,

3acimymaB 3akiatoueHue cyapu  M.M.KneangpoBa, mNpoBOAMBIIETO Ha
ocHOBaHMH cTatb 41 @enepallbHOTO KOHCTUTYUMOHHOIO 3akoHa «O
Koncturynmonnom Cygne Poccuiickoit denepanum» MpeaBapUTENbHOE U3YUEHUE

*anoobl rpakaanuHa FO.P.YOnuna,

YyCTAaHOBHUI:

1. ITpuroBop cyna B otHoueHnnu rpaxaanuHa FO.P.HOnunHa, ocyXneHHOTO
3a COBEpIICHHWE TMPECTYIUICHHS K JUIICHUIO CBOOOJABI, ObLI 0O0XKaJOBaH B
KaccallMoOHHOM Topsiike. [Ipu o3HaKOMIIeHHH ¢ MaTepuajaMy YroJOBHOTO Jena, a
TAaK)K€ B XOJI€ 3acelaHusi CyJa KacCallMOHHOW HHCTAHIIMU OCYXKIEHHOMY M €ro
3alIATHUKY OBLIO OTKa3aHO B O3HAKOMJICHHHM C WMEIONMMCS B Jielie B

3ariI€4aTaHHOM KOHBCPTC IMHMCbMCHHBIM O0COOBIM MHEHUEM OAHOI'O H3 cy;:[eﬁ,
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BXOJUBILIEr0 B COCTaB CyJa, PacCMOTPEBIIEro AaHHOe naeno. IlpuHnmas Ttakoe
pemieHne, CyJ KaCCallMOHHOM HMHCTAaHLHUM COCJIAJICA Ha TO, YTO O3HAKOMJICHHE
OCYXJEHHOTO C 0COOBIM MHEHUEM CY/IbH HE MPEAYCMOTPEHO 3aKOHOM.

B cBoeit xamobe B Kouctutyumonnsii Cyn Poccuiickoit ®enepanuu
IO.P.IOaun ocnapuBaeT KOHCTUTYHMOHHOCTh cTatei 301 «Ilopsamok coBemiaHus
CyJell MpHU KOJUIETHAIBHOM PACCMOTPEHUHU YIOJIOBHOTO nena» u 312 «Bpyuenue
kornnu npuroBopa» YIIK Poccuiickoit ®denepanyu. Ilo MHeHuro 3asBUTENS,
COZEpIKaIlMecs] B JTUX CTaTbsIX 3aKOHOIIOJIOKEHHMs, HE MpPeayCMaTpUBAIOLIUE
IIPABO OCYXKJIEHHOTO, a TaKXXE €ro 3alUTHUKA O3HAKOMUTHCS ¢ OCOOBIM MHEHHEM
CynbH, mpoTHBOpeyar crathe 24 (yacth 2) Koncruryuuu Poccutickoit deneparium,
rapaHTUPYIOLIEH TpaKJaHaM [PaBO HAa O3HAKOMJICHME C JOKYMEHTaMU U
MaTepHaiaMH, HEMOCPEACTBEHHO 3aTParuBalOIMMU UX MpaBa U CBOOOIBI, @ TAKKE
ee crarbe 45 (4acTh 2), 3aKpeIUIIOEH NPaBo KAKIOT0 Ha 3allUTy CBOMX IIPaB U
cB00OOJ, U cTaThe 48, COIMNIACHO KOTOPOM KaXXIOMy TapaHTHpPYETCsl MpaBO Ha
MOJIy4eHHE KBANM(UIIMPOBAHHON IOPUINYECKON MOMOIIIH.

2.  Konctutymumonusii  Cyn  Poccuiickoii ~ @enepanuu,  U3y4uB
IIPEACTABIICHHBIE MATEPHUANIBI, HE HAXOAWT OCHOBAHUM ISl NPUHATUS JAaHHOU
XKaI00bI K pACCMOTPEHHUIO.

Koncturynust Poccuiickoit ®enepanuu (ctaths 24, 4dactb 2) HauemnsieT
IPOKIaH [PaBOM HAa O3HAKOMIJICHHME C JOKYMEHTAaMH M MaTepuajaMy,
HEMOCPEJCTBEHHO 3aTparvBaloOlMMU MX TMpaBa W CBOOOJBI, KaK BaKHEUIIIEH
rapaHTHel KOHCTUTYLMOHHOIO IpaBa Ha 3allUTy, B TOM 4YHUCJE CYIeOHYIO, a
3aKOHOAATENsl — MOJHOMOYMEM YCTAHOBUTH OINPEICICHHBIA TOPSNOK U
KOHKPETHBIE MEXaHU3MBI €T0 PEATTM3ALINH.

[IpyuMEHUTENBHO K YTOJOBHOMY CYJIOIPOU3BOJCTBY TAaKHE MEXAHU3MBI
3aKpEIUIEHBl B YTOJIOBHO-IIPOLIECCYallbHOM Koaekce Poccuiickoit depepanuu,
ctaTbaMu 46 n 47 KOTOPOro NMpEeAyCMOTPEHBI MpaBa JIMLA, NPUBIEKAEMOTO K
YTOJOBHOW OTBETCTBEHHOCTH, 3HATh, B UeM OH I10JI03pEBAETCA WU OOBHUHSETCH,
3HAKOMHUTBCA B XOJ€ NPEABAPUTEIBHOTO PACCIENOBAaHUSA C  OTIACIBHBIMU
MPOIIECCYyANbHBIMU JOKYMEHTAMH, UMEIOIIUMHU CYLIECTBEHHOE 3HAYECHUE I Jena,

a 110 3aBCPpHICHHU IPCABAPUTCIBHOIO pPacCCiICAOBaAHHA — CO BCECMHU MaATCpUaiaMU
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YTOJOBHOTO Jiefia, a TakyKe IMOJIy4aTh KOMUHU CyneOHbIX pernieHuil. Ha3panHbie
MpaBa peagu3yloTcsl IO OCHOBAHUSIM U B MOPSAKE, KOTOPHIE YCTAHOBJICHBI UHBIMU
HopMmaMu JaHHoro Kozaekca.

OcnapuBaemas FO.P.YOguneiM ctates 301 VYIIK Poccuiickoit ®@enepanmu
oOpalieHa K CyIbsiM, KOJUIETHAJIbHO pPAacCMATPHUBAIOIIMM YTOJIOBHOE €70, |
pEryJMpyeT NOPsIA0K UX COBELIAHUS IIPU TOCTAHOBJIECHUHU MPpUroBopa. Yacte nsaras
ATON CTaTbU HAAEISIET CYAbIO, OCTABIIETOCA IMOCIE TOJIOCOBAHUS IO MPUTOBOPY
npu 0COOOM MHEHWH, NPaBOM MNUCBMEHHO H3JIOXKUTh €ro B COBELIATEIbHON
KOMHATe; 0c000€ MHEHHUE CYJbU MPUOOIIAETCA K MPUTOBOPY U OIJIAIICHUIO B 3aJie
Cy1eOHOr0 3ace/laHus HE TIOIJICIKUT.

[To cMblIciTy yroJioBHO-TIPOLIECCYAJIbHOTO 3aKOHA, IPAaBO CyIbHU Ha 0co0oe
MHEHME — KaK YCTHOE, TaK U H3J0KEHHOE TMCbMEHHO — BBICTYIAET
MPOIIECCYyaIbHOM TapaHTHWEW MPUHLMIA €r0 HE3aBUCUMOCTH, 3aKPEIUICHHOTO B
cratbe 120 (wacts 1) Koncturyuum Poccuiickoit ®@enepanuu. Ocoboe MHEHUE
CyIlbU HE ABISIETCS aKTOM, MMEIOIUM CaMOCTOSATEIbHOE 3HA4Y€HHE |
ONpeIeIIAI0IUM npaBa H 00SI3aHHOCTH ~ yYaCTHUKOB  yTOJIOBHOTO
CYJIOIIPOM3BOJICTBA WJIM BJIEKYIIMM JJIs HUX KaKue-IMOO HWHbIE MPOLECCyalIbHbIE
MOCJIEACTBUA. Y TOJOBHO-TIPOLIECCYaIbHBIN KOJeKC Poccuiickon denepanun Takxe
HE COJEPKUT HOPM, MPEeAyCMaTPUBAIOIIMX OrpaHUYEHUE IMpaB OOBUHSEMOTO B
3aBUCUMOCTH OT HaJIM4Msl JIMOO OTCYTCTBUSI OCOOOTO MHEHHUS CYAbH IO JeIy.
Kpome Toro, nmpaBa 0OBHHSIEMOTO HEMOCPEICTBEHHO 3aTParuBalOTCs HE OCOOBIM
MHEHHUEM CYyJIbH, U3JI0)KEHHBIM MUCbMEHHO, a MOCTAHOBJICHHBIM MO YTOJOBHOMY
JIeTy TIPUTOBOPOM.

BMmecte ¢ Tem cCynbl KaccallMOHHOM W HAA30pDHOM HWHCTAaHLMWW BIpPaBe
UCCJIENOBATh IMHCHbMEHHO H3JI0KEHHOE 0Cc000€ MHEHHE CyAbM M YYECTh
NPUBEICHHBIE B HEM JOBOAbI NPH OIEHKE MPAaBOCYAHOCTH MPHUHSATHIX IO
YTOJIOBHOMY JIEJTy PELICHUM.

Cratbs 312 VIIK Poccuiickoit ®denepainuu npeaycMaTpuBaeT BpyUEHHE
KOMMM TPUTOBOpPA OCYXJACHHOMY WJIM ONpPaBJaHHOMY, €ro 3alllUTHUKY U
OOBHHHTEII0, a TaKXKe — NpPU HAIMYUU COOTBETCTBYIOIIETO XOJaTaWcTBa —

IIOTEPIEBIIEMY, TPAXKIAHCKOMY MCTIy, TpPaXZAaHCKOMY OTBETUYMKY H HX
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MPEACTABUTENSIM B TEYEHUE MATH CYTOK CO JHS MPOBO3IJIALICHUS] MPUTOBOPA.
[TockonbKy 3Ta HOpMa SBJISICTCS JJIEMEHTOM MEXaHW3Ma OOeCIleueHHusl IpaBa
rpaXJaH Ha JOCTyll K JIOKyMEHTaM H MaTepuanaMm, HENOCPEACTBEHHO
3aTparvBarollUM HX TpaBa U CBOOOJbI, OHA HE MOXKET PacCMaTPUBATHCS Kak
Hapylamas JaHHOE KOHCTUTYIIMOHHOE MPAaBO 3asiBUTEIIS.

Ccplika e 3asBUTENS Ha MPOTUBOPEYHE OCIIAPWBAEMBIX HOPM cTaThe 48
Koncturyuuun  Poccuiickoit ~ @enepanuu, COMVIAaCHO  KOTOPOM  KakIOMY
rapaHTUpyeTCcsl MpPaBO HaA TMOJy4YCHUE KBATM(PUIIMPOBAHHONW HOPUIUYECKON
MOMOIIIY, POU3BOJIbHA, TOCKOJIBKY UMU HE PETYJIHUPYIOTCS BOMPOCH! 00ecreueHus
0OBHHsSIEMOMY (OCYX IAEHHOMY) 3TOW MOMOIIIH.

Takum obpazom, crateu 301 u 312 VIIK Poccuiickoii deneparuu He MOTYT
paclleHMBATbCsl KaK HapylIalolnie KOHCTUTYLMOHHBIC TpaBa  3asBUTENS,
yKa3aHHbIe B JkajoOe. DTO HE NPEmsTCTBYET (enepaabHOMy 3aKOHOAATEIIO
YPEryJIMPOBaTh B YTOJOBHO-IIPOIIECCYATbHOM 3aKOHOJIATENBCTBE Poccuiickoi
®denepanuy BOMPOC O TOMYCKE OCYKIEHHOr0 (€ro 3alllUTHUKA) K 03HAKOMIIEHHUIO C
0COOBIM MHEHHEM CYAbH MO €ro Jeiay — MOJ0O0HO TOMY, KakK JIaHHBIA BOMPOC
perIaMEeHTUPOBAH B 3aKOHOAATEILCTBE O KOHCTUTYIIMOHHOM, Tpa)xIaHCKOM
(ocyriecTBiIsIEeMOM Kak CyJaamMu OOIIel FOPUCAUKIIAN 110 MpaBuiaM [ pak1aHCKOTO
npoleccyanbHoro konekca Poccuiickoit ®enepauuu, Tak U apOUTpPaXKHBIMU
CylaMu TI0 TpaBuiIamM ApOUTpaKHOTO TpolleccyalbHOro Kojekca Poccuiickoi
deneparun) U AIMUHUCTPATUBHOM CYJIONPOU3BOJCTBE (TaKkKE OCYIECTBISIEMOM
Ha3BaHHBIMH CyJaMU IO MpPaBUJIaM YKa3aHHBIX KOJAEKCOB U OTHOCSIIEMCS, KaK U
YTOJIOBHOE CYAONPOU3BOACTBO, K chepe myOIuyHO-TIPaBOBBIX OTHOIIECHHUN).

Hcxoass U3 M3I0KEHHOTO U PYKOBOJCTBYSICh MYHKTOM 2 YacTH MEpPBOU
cTaTth¥ 43 1 4acThlO NEepBOM cTaTh 79 denepanibHOr0 KOHCTUTYHIHOHHOTO 3aKOHA
«O Konctutyunmonnom Cyne Poccuiickoit @enepauun», Koncturynuonnsiii Cyn

Poccuiickon Oenepanuu

OnNpeaAcCiIHnI:

1. OTka3aTh B MPUHATHUM K PACCMOTPEHMIO *KanoOwl rpaxaaHuHa MOauna

Opus PynonbdoBuua, moCKOIbKY OHa HE OTBeuyaeT TpeboBaHusM DeaepaabHOTO
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KOHCTUTYIIMOHHOTO  3akoHa «O  Konctutymmonnom Cyne  Poccuiickoii
denepann», B COOTBETCTBUU C KOTOphIMH kanoba B Koncrurynmonusii Cyn
Poccuiickon @enepannu Npu3HAETCS JOIMYCTUMOM.

2. Omnpenenenne Koucrturynuonnoro Cyna Poccuiickoit ®@enepanuu 1o
JTAaHHOM Kaj100€ OKOHYATEIHLHO U 005KaJJOBAHUIO HE ITOJIC)KHUT.

3. Hacrosimuee OmnpeneneHne MNOIJIEKHUT OMyONIMKOBaHUIO B «BecTHuke
Koncruryunonnoro Cyna Poccutickoit @enepanum.

[Ipencenarens
Koncturyunonnoro Cyzaa
Pocculickon ®eneparuun B.J1.30pbkuH

Ne 174-0-0O

Muenue cynbn Koncrutynuonnoro Cyaa Pocceniickoit @enepanuu
I''A.I'ag:kueBa

1. VYronoBHoe pneno B oTHomeHuM TpaxiaanuHa FO.P.IOguna Obuio
PacCMOTPEHO KOJIJIETHEN U3 TPeX CYJEeH, U 10 JIeNTy TOCTaHOBJIEH OOBUHUTEIbHBIN
npuroBop. [Ipu o3HaKoMJIEHNH C MaTeprUallaMi YTOJIOBHOIO JI€Jia TIPU MOJATOTOBKE
KacCallMOHHOM >kajo0bl M B XOJI€ 3acelaHus CyJa KacCAallMOHHOW HMHCTaHIUU
3aIUTHUKY OCYXIEHHOTO ObUIO OTKa3aHO B O3HAKOMJICHHH C OCOOBIM MHEHHEM
OJIHOTO W3 CyJeH Ccyla NMepBON MHCTAHIIUM, HAXOMASIIMMCS B MaTepuajiax jejia B
3arie4yaTaHHOM KOHBEPTE, O CYIIECTBOBAHMM KOTOPOTO OCYXAEHHBIH U €ro
3aIIUTHUK JI0 TOTO HE 3HAJIHU.

Cyn KkaccalmoOHHOM WHCTaHIIMM OTKa3aJl B O3HAKOMJICHHMH C OCOOBIM
MHEHHEM CYJbM Ha TOM OCHOBAaHHMM, YTO 9TO HE COOTBETCTBYET IOJIOKCHUSIM
YronoBHO-TIpoLeccyanbHOro kogekca Poccurickon ®@enepanumu.

B cBoeii xanobe B Koucrturyuuonneii Cya Poccuiickoit ®denepanuu
3asIBUTEJIb OCHOPUIT KOHCTUTYIIMOHHOCTH cTareit 301 «Ilopsiaok coBemianus cyaen
IIPU KOJUIETHAJIbHOM PAaCCMOTPEHHUM YTOJOBHOTO nena» U 312 «Bpydenue xonuu
npuroBopa» YIIK Poccuiickoit ®@enepanuu. Onpenenenrem ot 17 siuBapst 2012

roga Ne 174-O-O Konctutyuronnsii Cyn Poccuiickoir @enepannn oTKa3al B



IPUHATHHU KaJIOObI K paCCMOTPEHHUIO.

2.  C yKkazaHHBIM MHEHHEM CyJa KAaCCAllMOHHOW  HMHCTAHLINU
cosmmaapusupyercs U BepxoBHbiii Cyn Poccuiickoit @enepanuu: B CBOEM ITUCHME
oT 3 Hosi0pst 2011 roma oH OTMEYAET, YTO B YrOJOBHO-IPOLIECCYAIbHOM 3aKOHE
colepKarcsl  TOJIOKEHHUS, KOTOpblE B  CHUCTEMHO-IIPABOBOM  €IMHCTBE
MPEMATCTBYIOT O3HAKOMJICHHIO OCY>KJIEHHOTO M (WJIM) €ro 3alUTHHKA C 0COOBIM
MHEHHUEM CYJbU B CIIy4ae, €CJIM YTOJOBHOE JIEJI0 PACCMOTPEHO KOJUIETUAJIbHBIM
COCTaBOM CyZa, a IIPUIOBOP HE BCTYNMJ B 3aKOHHYIO Cuily. B cBs3u C¢ 3TUM
MMCbMOM €CTh OCHOBAaHHS IMpernoiaraTb, YTo MOJI00HOE MPABOIMIOHUMAHUE HOPM
YronoBHO-TIponieccyanbHoro koaekca Poccuiickonn ®enepannu, OCHOPEHHBIX
3asiBUTEJIEM, TMPEACTABISIET COOOM  CIIOKUBIIYIOCS  MPABONPUMEHUTEIHHYIO
IIPAKTUKY, KOTOpas JOJKHA yuuThiBaThCs KoHcTuTyrmmonnem Cynom Poccniickon
denepanvy MpU MPUHATUUA KATOOBI K TPOU3BOJACTBY (cTaThsi 74 denepaibHOTO
KOHCTUTYUHHMOHHOTO  3akoHa «O  Koncrurymmonnom Cyne  Poccuiickoit
Deaeparum).

3. B coorBercTtBUM cO cTaTbeld 36 DenepanbHOr0 KOHCTUTYLIMOHHOTO
3akoHa «O Koncrturyunonnom Cyne Poccuiickont @enepannm» OCHOBAHUEM IS
paccmoTpenus aena B Koncturynmonnom Cyne Poccuiickoit @eaepaninu sBiIsieTCs
OOHapy>KMBILIASICS HEONPENEIEHHOCTh B BONPOCE O TOM, COOTBETCTBYET JIH
OCIIOpPEHHAasi HOpPMa, C Y4YE€TOM CJIOXKUBIIEICSA TMPAKTUKH €€ MPUMEHEHHUS,
Koncturyuuu Poccuiickoin @enepamumu.

I0.P.IOaun ocnapuBaeT HOPMBI 3aKOHA MPEXKJE BCErO B TOM MX ACHEKTE,
KOTOpPBIM KacaeTcsi Kpyra JIMI, HMEIOIUX IpaBO O3HAKOMUTHCS C OCOOBIM
MHEHUEM CYJbH 10 YTOJIOBHOMY AENY.

Hcxons u3 OyKBaJIbHOIO CMbICIA OCHOPEHHBIX HOPM, MOXHO MO-Pa3HOMY
ONpeNeNuTh  Kpyr  JIMI, UMelHmMX  Takoe  mnpaBo.  CroxuBiascs
MPaBONPUMEHHUTENIbHAST TPAKTUKA CBUAETEIBCTBYET O TOM, 4YTO C OCOOBIM
MHEHHEM MOTYT 3HAKOMHUTBCA TOJIbKO CYIbH, pPaOOTHUKU TMPOKYpaTypHhl,
OCYILECTBIISIIOIINAE HAI30p, U CYJIbHM BBIIIECTOAIINX CyJOB, HO HE 3aIlUTHHUK M
oOBHHsIEMbI. B nurepaType BbICKa3aHbl U HMHBIE TOYKH 3PEHUS: C OCOOBIM

MHCHHUCM CyJbU MOI'YT 3HAKOMUTBLCA BCC JiMIda, HWMCHOINIUMEC TIIPpaBO U
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COOTBETCTBYIOIIIME IIOJHOMOYMSI Ha O3HAKOMIICHHE C MaTepuajiaMu Jiella; C
0COOBIM MHEHHWEM MOYKHO O3HAKOMHTH CTOPOHBI C Pa3pelICHUs TMPeCeaaTeIs
CyJla MOcJIe BCTYIUICHHS IPUTOBOPA B 3aKOHHYIO CUITY.

Bo3Hukna HESCHOCT, M MO MOBOJY 3aledarbiBaHUsT OCOOOr0 MHEHUS B
KOHBEpT. Hu B OAHOW HOpME JEHCTBYIOUIETO YIrOJIOBHO-TPOLECCYATIbHOIO
3aKOHOAATENbCTBA 00 3TOM He ynomuHaercs. Tonbko B ctatbe 413 MoaenbHOro
VYronoBHo-npoueccyanpHoro koxaekca s crpan CHI, He sBustomerocs
HOPMATUBHBIM aKTOM, MPEAYCMOTPEHO MPHUOOIIEHHUE O0CO00ro MHEHUs K
MarepualiaM Jiejia B 3alie4aTaHHOM KOHBEPTE.

OTMeueHHasi HEOMNPEJEIECHHOCTh B TOM, COOTBETCTBYIOT JIM OCIOPEHHBIE
HopMbl Konctutynuu Poccuiickoit denepannn, B 4aCTHOCTH IPUHIUITY PaBEHCTBA
BCEX IMEpell 3aKOHOM U cyAoM (ctarhsi 19), mo3BOJISIET YTBEPXKAaTh, UTO JEJO
JIOJDKHO OBITh paccMOTpeHO B myOnmnuHOM 3acenanun Koucrutynuonnoro Cyna
Poccuiickon ®@enepanumu.

4. HeomnpeneneHHOCTh HMMEET MECTO OTHOCHUTEIBHO PAa3HBIX AacCIEeKTOB
OCTIOPEHHBIX HOpM. B "acTHOCTH, HEOOXOAUMO BBISICHUTDH, MPEACTABISIET COOOM
oco00e MHEHUE CYJIbH TMpeABApUTEILHOE WM HWTOTOBOE €ro CYXKICHHUE IIO0
yrojaoBHoMy Jeny. Eciau 3To utoroBoe cyxaeHue, TO CTOPOHA JTOJDKHA 00J1a1aTh
MPaBOM Ha O3HAKOMJIEHHE C HUM MO OKOHYAaHHMHM CYyJIeOHOro pa3OupaTesibCTBa.
HesicHO, 03Ha4yaeT 1 yCTaHOBIIEHHBIN 3aKOHOM 3aIPeT o21auiams 0co00e MHEHUE
3ampeT ¥ Ha O3HAKOMIJICHUE YYACTHUKOB MPOIEeCcca ¢ TAKUM MHEHHUEM.

B cBs3um ¢ 3TUM BO3HUKAET HEONPEACICHHOCTh B BOMpoce O OamaHce
KOHCTUTYIIMOHHBIX IIEHHOCTEN: KaK COOTHOCSATCS MPUHIIUITBI HE3aBUCUMOCTH CyJia
u cyneOHoit nemokparun? He Hapymiaer g1 mpaBo Ha 0c000€ MHEHHUE CYAbH TalHY
COBEIIATeIbHOM KOMHAThl WJIM, TOYHEE, TalHy CyJaeOHOro paszOuparenbcTBa?
Bo3Hukaer HeompemeneHHOCT, W B TOM, YTO O3HA4YaeT TailHa CyneOHOTO
pa3buparenbcTBa W KAaKOBBI €€ Tpefeibl B COOTHOIIEHUHW C MPUHIUIIOM
HE3aBUCUMOCTH CYyJIe¥ U MPaBOM CYyJIbH Ha U3JIOKEHHUE 0COOOTO MHEHHS.

Taitna cygebHOTO pa3zduparenbCcTBa MPEACTABIIET COOON YaCTHBIN Ciydai
KOH(pUAeHIIUAIbHOW WH(opMaruu. B oTiMure OT TOCYJapCTBEHHOM TalHBI WU

WHBIX  BHWJOB  KOH(QUIEHIMAIbHOW  WHOpMAIMK, TailHA  CyneOHOTO
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pa3buparenbcTBa rapaHTHPYyeTCs CHEIHATEHO B MPOLIECCYaTEHOM
3aKOHO/IATEIbCTBE. JTO 3aceKpeueHHas MH(POpMalusi O NEATEIbHOCTH, KOTopas
MpOTEeKaeT B Tpoliecce CyaeOHOro paz0upaTesibcTBa IO YTOJIOBHOMY JIely Ha
3aBeplIAlONIel CTaJWK YTOJOBHOTO Tpollecca — MpU NPUHATAU PEUICHUS U
rOJIOCOBAHMH B KOJIJIETHAIBHOM COCTaBe Cy/Jia.

Taitna cymeOHOro  pasbuparenbCcTBa IO  OOIMIEMYy MpaBWIy  HE
pacmpocTpaHsieTcs Ha UWMeHa cylaed B npuroBope. OHa TrapaHTUpYeT
HE3aBHCUMOCTh CYJbH, U B 3TOM €€ IeHHOCTh. [l03TOMy B LEIsIX IOCTHXKEHUS
OanaHca MEXAY LIEHHOCTBIO M3JI0XKEHUS Cy/Abe 0COOOr0 MHEHUS MO YrOJIOBHOMY
neny u o0ecrieueHneM He3aBUCUMOCTH CYACH, BO3MOXKHO, HA/JI0 OTPAaHHYUTh TIPABO
cylneil Ha oco0oe MHEHHE, MpenbsBIsAs TpeOOBaHMS K €ro COJIEP)KaHHIO, a He
OTpaHUYMBATh MPABO CTOPOH HA O3HAKOMJICHHE C TAKUM MHEHHEM.

B uactHOoCTH, 0CO0O€ MHEHHE He SBJISETCS IPEIMETOM  TailHbl
COBEIIATEIbHON KOMHAThl, TOCKOJbKY B HEM HE TOJJIeKaT pa3IJIallleHUIO
«CYXJIeHUs, HWMeBIIHE MecTo». [looKeHHus 3ampeTUTeNhbHOTO —XapakTepa,
coaepxaiuecs B cratbe 298 VIIK Poccuiickoii @enepanu, Haio B CBS3U C 3TUM
UCTOJIKOBAaTh B COOTBETCTBHUHM C KOHCTHUTYIIMOHHBIM IIOJIOKEHHEM O CB00OOjE
BBIPQXEHUSI MHEHUI M O CyZeOHON AeMOKpaTUH — KaK HE paclpoCTpaHsIoIIuecs
Ha 0c000e MHEHHE CyJIel TIO YTOJIOBHBIM JIEJIaM.

Cynbsi, u3nararoumii ocoboe MHEHUE, JOKEH C MOYTEHUEM OTHOCUTBHCS K
TaKUM [[EHHOCTSM, KaK aBTOPHUTET Cy/1a, MPUHITUM KOJUIETHAIBHOCTH.

Kak cynebGHoe pemienune, Tak U 0co00€ MHEHHE JOJKHBI M3JIaraTbCsi C
coOJII0/IEHNEM TallHbI pa30UpaTETHCTBA.

KoHduneHnmmanbHOCT,  CIIOPOB  MpU  BBIPAOOTKE  PEIICHUs]  JTOJDKHA
HaXOAMUTHCS TOJ 3alTUTON 3aKOHA, MO3TOMY B COBEIATEIHbHONH KOMHATE HE MOTYT
IPUCYTCTBOBAaTh Kakue-mu0o TpeTbu jauna. CoxpaHeHue KOH(QUICHIHATbHOCTU
uH(popMalMu O BBIPAOOTKE HTOTOBOIO PEIICHUS — OOS3aHHOCTh Kak CYJEeW,
NPUHUMAOIINX y4acTHe B fedarax, Tak U aIMUHUCTPALIUU Cy/Aa, KOTOpasl JOJKHA
00ecCneunTh CEKPETHOCTh JakKe B TOM Cllydae, €ClIi Cy/AbH YK€ YIUIU B OTCTaBKY,
T.€. HET CPOKOB, IO UCTEYEHUHU KOTOPBIX 3Ta HH(POPMAIIUS MOKET OBITh PACKPHITA.

5. Tonbko Ha MEPBbII B3I MIPOOIeMa 03HAKOMIIEHHS ¢ OCOOBIM MHEHHEM
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CyIbU TIO YTOJIOBHOMY €Ny TMPEACTaBIsAETCS TOYeUHOH, mnepudepuitHoit. Ha
caMOM JIeJIe€ 3TO YacTh CHUCTEMHOM MpOoOJieMbl MPU3HAHUA WU HENPU3HAHHS 32
CyllaMd IpaBa y4yacTBOBAaTb B Pa3BUTHM TMpaBa (B TOM YHUCJIE YrOJOBHOTO H
YTOJIOBHO-TIPOIIECCYaAIBHOTO).

Ha »tu oOcrosiTenscTBa yke 0Opamanoch BHUMaHUE B JIMTEpaType.
A.Bepemarus nuieT 00 «ompeeieHHON KOHIeNTyaabHo nmpobiemey». B Poccun,
C €€ TpPAIUIMOHHO KOHTHHEHTAJIbHBIM IMOAXOJIOM K TIPaBOCYIUI0, CYAbH
paccMaTpUBaIOTCS JIMIIb KAaK «Opakyibl IIpaBa», a He cosgarenu HopM. [lo
MHEHUIO aBTOPa, UMEHHO 3TOT TPAAULMOHHBIN ITOAX0 B KOHEYHOM CYETE CIIYKUT
OIIPaBIaHIEM 3aKPBITOCTH OCOOBIX MHEHHIA.

BHe BCAKOro COMHEHMSA, BOIIPOC O TOM, KTO MMEET IPABO 3HAKOMUTBLCS C
0COOBIM MHEHHMEM, CBSI3aH C NPU3HAHUEM WJIM HENPU3HAHHEM TOTO, YTO CY[bI
BIIPABE y4acTBOBAaTh B Pa3BUTUU IIpaBa. B eAMHOM rocyaapcTse, KaKUM SIBISIETCS
Poccusi, He IOJKHBI MMETh MECTO pA3IMYHbIE MOIXOJbl K pOJH CyneOHON
NPaKTUKUH B TPaBOOOpPa30BaHMM B TaKUX IOPUCAUKUMAX, KaK CyIbl oOIen
IOPUCIUKIIMM U apOUTPAKHBIE CYyIbI.

He caywaitHo pacumiupeHre  BO3MOXKHOCTEM — CyIeOHBIX — pelIeHUH,
npuHuMaemMbix [Ipesuauymom Beicmero ApoOutpaxnoro Cyna Poccuiickoit
®denepauuy, B TPaBOOOpPa30BAHUMU COIMPOBOXKIAETCS TOBBIIIEHUEM CTaTyca
ocoObix mMHeHui. CormacHo vyactu 9 crateu 303 AIIK Poccuiickoit denepanmu
Cyllbsl, HECOTJIaCHBbI ¢ MHeHueM OoibmMHCTBA ujieHOB [Ipesunmyma Beiciiero
Apoutpaxknoro Cyna Poccuiickoit deneparuu, BrnpaBe H3I0XKHTH CBOE 0C000€
MHEHHE, KOTOpOe MPUOOIIAaeTCs K MaTepraiam Jiejia U MOJJIKUT OMyOJIUKOBAHUIO
BMecTe ¢ mnocraHoBieHueM IIpesuamyma Beicmiero Ap6urpaxsnoro Cyna
Poccuiickoii ®@enepanuu. VMIMEHHO MO3TOMY B KOMMEHTapuu K ApOUTpaKHOMY
npoueccyaibHoMy kKoaekcy Poccuiickon denepaunu, W3JaHHOM IO PEAAKIUEH
npeacenatens Bwicmero  ApoOutpaxknoro Cynma Poccuiickoit  ®enepaiuu
A.A.WBanoBa (M., 2011), moguepkuBaercs, 4TO MOJIOKEHHUS, TapaHTUPYIOILIKE

I[IpaBoO Ha 0co0oe MHEHHE — KaK B IICJIOM IO PCHICHUIO Cyaa, TAK U 110 MOTHBaM €ro

! Bepewaeun A. OcoGbie MHeHNS B poccHiickux cynax // CpaBHHTEIBHOE KOHCTHTYLHOHHOE 0603perne. 2006. No 4.
C. 1078.
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OPUHATHA — M OMyOJMKOBAaHME TAaKOIO MHEHHS BMECTE€ C TOCTAaHOBJIEHUEM
[Ipesumnyma Beicmero ApOutpaxknoro Cyma Poccwmiickoit  ®Depnepanun,
HaIpaBJIeHbl HE TOJHKO Ha 0OECIIeUeHHe HE3aBUCUMOCTH CYJIeH, HO U Ha pa3BUTHE
1paBa U NPABONPUMEHUTEIbHON MPAKTHKU.

6. HemanoBaxkHoe 3HaueHHE MMEET M TO, YTO 0CO00O€ MHEHHUE CYAbH IO
YTOJIOBHOMY JI€ly SIBJIIETCS TapaHTHUEW €ro HE3aBUCHUMOCTU MPHU KOJIETHATbHOM
pPacCMOTPEHUH JIENA.

OpnHa U3 CHUCTEMHBIX MPOOJIEM POCCUIICKOTIO MPABOCY/IUS — YCUJIEHUE POJIH
npencenarenei CcynoB. B 3THMX yCIOBHSAX BO3pacTacT 3HAYEHHUE B3aWMHOM
HE3aBUCUMOCTH CYyJEW, T.e. HE3aBUCHUMOCTU CYAbM OT MpeAcenarens cyia U OT
apyroro cynpu. Oco0oe MHEHHME TMpeACTaBisieT BaXHOCTh s CyIbU B
KOJUIETUAJIBbHOM COCTaBE, OCTAaBIIErOCS B MEHBUIMHCTBE, ITOCKOJIBKY OHO
JEMOHCTPHUPYET MEHTAJIbHYI0 HE3aBUCHUMOCTb CYJbH, KOTOPasl MOBBIIIAECT JOBEPUE
K MMPABOCY/IUIO B LIEJIOM.

Ocoboe MHEHue 3alIMIIACT TaKKe JOCTOMHCTBO CYIbH, OCTaBILErOCs B
MeHbIIMHCTBE. OH BBICKA3bIBAETCS, PYKOBOJCTBYSICh CBOMM IIPABOCO3HAHUEM, A HE
MHEHHEM OOJIBIIIMHCTBA.

B03MOHBI TaKH€ CUTyallud B YTOJIOBHOM CYJIOIIPOU3BOJACTBE, KOT 1A 3alpeT
Ha 0coOble MHEHHsI BooOIIe sABisieTcsl Oe3HpaBCcTBEHHbIM. K mpumepy, TpynHO
IPEJICTaBUTh, YTO CYAbsl HE MOXKET U3JI0KUTh 0CO00€ MHEHHE, @ CTOPOHBI JINIICHbI
BO3MOYKHOCTH C HUM O3HAaKOMHUTBCS, KOrja OOJIbIIMHCTBO Cy/A€H BbICKA3aJIMCh 32
CMEPTHBIN ITPUTOBOP.

ConmanpHasi 1IEHHOCTh O0COOOTO MHEHHUS MU B TOM, UYTO C €ro MOMOIIbIO
Cy/bs, OCTABIIMICSA B MEHBIIMHCTBE, JOKa3bIBAET, YTO, IPUHUMAS TAKOE PELIECHUE,
OH PYKOBOJICTBOBAJICSI HE J>KEJAHUEM CaMOBBIPA3UTHCS, YTO OH HE MPOCTO
BBICKA3aJl CBOM JIMYHBIE MPEANOYTCHUS WU CYOBEKTUBHBIE MHUPOBO33PEHUYECKUE
B3IJISJbI, @ CTOSUI HAa CTPOTrO NPABOBBIX MO3UIUAX. TakKMM 00pa3oM, MUHCTUTYT
0CO0Or0 MHEHHMS PE3KO TMOBBIIIAET WHIWBUYAIbHYIO OTBETCTBEHHOCTH KaXKIOTO
CyIbU NPU KOJUIETHAJBHOM PACCMOTPEHUHU YTOJOBHOro jaena. MHbIMU cioBamu,
MOJIHOLIEHHOE 0c000€ MHEHHE — 3TO CHOCOo0 3alUThl MPO(ECcCCHOHANBHON YecTu

CYIbHU.
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7. WUrak, wxanoba HO.P.HOnuna mnogHumaer d4pe3BbIYAHO BaKHbBIE IS
KOHCTUTYITMOHHOTO TpaBa MPOOJIEMBI: €CTh apTyMEHThl Kak 3a, TaK W TMPOTHB
0Cc000r0 MHEHHUS TI0 YTOJOBHBIM JieJIaM. DTH apTyYMEHTBI MOKHO TOJApa3ACIUTh Ha
T€, KOTOpbIE 3aTParuBalOT BHYTPEHHIOIO JESITEIBHOCTh KOJIJIETHAIBLHOTO CyJa
(KOJIIETHAIBHOCTD, €IUHCTBO, JICTUTUMHOCTD U aBTOPUTET CYJACOHOIO PELICHHS), U
Ha TE€, KOTOpbIe KacaloTCsl BHEIIHEW JeATEeNbHOCTH cyAa (mpaBoBas
OTPEICICHHOCTh, HEOOXOIMMOCTh YUaCTHS CyJla B pa3BUTHH IIPaBa).

CyOBbeKTUBHBIEC apTyMEHTHI B MOJIb3Y OCOOBIX MHEHHI CyJIel OCHOBBIBAIOTCS
Ha TOM, 4TO CYJbs 00JaaeT CyObEeKTUBHBIM ITPAaBOM Ha BBIPAKEHHE COOCTBEHHOTO
MHEHHUSI M BHYTPEHHIOIO HE3aBUCUMOCTb. OOBEKTHUBHBIE apryMEHTBHI B IMOJb3Y
0COOBIX MHEHHH CBSI3aHBI C HAJTMYHEM ITyOJIMYHOTO HHTEpEca K pa3BUTHIO IIpaBa U
C IPUHIIUIIOM CYAeOHOM T1EeMOKpaTHUH.

OrneHka 0co0Oro MHEHHMs 0 YTOJIOBHBIM JejlaM 3aBHCHUT OT TOro, Kak K
HEMY OTHOCUTBCS. TO JIM paccMaTpUBaTh €ro Kak BaXXHYIO MpoliieMy
KOHCTUTYIIMOHHOTO TMpaBa, KOTOpOE JOJPKHO HAWTH OTBET Ha BOMPOC O TOM,
HAaCKOJIPKO 3ampeT Ha oco0oe MHEHHE BCTYNMUT B IPOTHBOpEYHE C
KOHCTUTYIIUOHHBIMU TIOJIOXKEHUSIMU O HE3aBUCUMOCTU CYAbU, O CYyJIeOHOMU
JIEMOKPATHH, TO JIU MPU3HATH, YTO BOIPOC 00 0COOOM MHEHHUHM OTHOCHUTCS K cepe
MPaBOBOM TMOJIUTUKH, a 3HAYMUT, SBJISICTCS HCKIIOYUTEIbHOW JUCKpPELUei
3akoHoAaTensd. UeMy oTaaTh MpearnoyTeHne — TalHe CyJe0HOTOo pa30upaTeIbCTBa,
IOpUIMYECKON (DUKIIUU €IMHOTO Cy/1a WJIH K€ MIPUHIIUITY JTEMOKPATHU U MPUHLIUITY
MIPABOBOTO TOCYIAPCTBA, KOTOPHIE «IIOKPHIBAIOTY MPABO CYJIbU HA 0CO00E MHEHHE?
[lo Bceit BUAMMOCTH, HEOOXOAUM TIOMCK  OajlaHca  MEXIYy JTHUMU
KOHCTUTYIIMOHHBIMHU LIEHHOCTSIMU. [[03TOMY 51 BhIpa)kar0 Hecorjacue ¢ MHEHUEM
OOJILIIMHCTBA CyJel u cuurtaro, 4yto kanmoba IO.P.IOguna nomxHa OBITH
paccMOTpeHa B IMyOJIMYHOM 3aceJaHuH.

Ocoboe MHEHHE HEe OcCadJsIeT, a, HApOTUB, YCUJIMBACT aBTOPUTET CY/a.
OHO ycTpaHsIeT JulleMepHe, TEMOHCTPUPYS TO, UTO 3HAIOT BCE: JIBa FOPUCTA — ATO
BCET/a TPY MHEHUs. Xopolee 0co00e MHCHHE HAIIPAaBJICHO HA pa3pemeHne 0codo
CIIOKHBIX IOPUJIUYECKUX TMpoO0JeM, OHO MOXKET TIO0JICKa3aTh, KaK H30ekKaTh

CyneOHBIX OMmMOOK B OyaymieM. B 3ToM cMmbIciie ecTh HECOMHEHHAs! KOPPEIISIIHS
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MEXIy TpaBOM Ha 0c000€¢ MHEHHue, uOepanu3anueil CcynaeOHON MPaKTHKH,
pa3BUTHEM TpaBa B CYIEOHBIX aKTaXx W KOHCTUTYIIMOHHBIM TPHHIUIIOM
JIEMOKpaTHUH.

Oco0oe MHEHHE CHOCOOCTBYET TOBBIIICHUIO YPOBHS MPAaBOCO3HAHMS
OOIIIECTBA, OHO TapaHTUPYET CIPABEAJIUBOE OTKPBHITOEC Pa30MpPATENbCTBO JIeNa,
CIIOCOOCTBYET OOIIECTBEHHBIM JicbaTaM O MpaBe, JHAIOTY MEXKITY CyAaMHu Pa3HBIX
WHCTaHIM{, BBICTYNAIOIEMY OCHOBHBIM COJIEpXKAaHUEM CYICOHOW IEeMOKpATUH,
MPUBJICKAeT BHUMAHKUE YICHBIX M 3aKOHOAATENICH K Ha3pPEBIIIMM MPoOJIeMaM MpaBa.

Ocoboe MHEHHE CyIbM — OTO HE ’Kajoba MPOUTPABIIECrO, a APTYMEHT
BO3MOYKHOTO TOOEAUTENSI B CIOKHOM AWCIYTE O pa3BUTUH mpaBa. IlpaBoBas
OTIPEJICTICHHOCTh KaK 3JIEMEHT HOPMATHUBHOIO COJEPKaHMs MPUHITUIIA ITPABOBOTO
rocyJapcTBa O3HA4YaeT, 4TO U3 c(epbl MPaBOBOTO PETYIMPOBAHUS HEOOXOIUMO
YCTPaHITh JBOMCTBEHHBbIC, AaMOWBAJICHTHbIE HOPMBI C  HEOINPEICICHHBIM
IOPUIUICCKAM CMBICIIOM.

Kak ormeuaer A.Bepemarma, B OCIIOPEHHBIX 3asBUTEIEM HOPMAax BHJIHBI
BCE MPU3HAKU TOTO MOAXO0Ja K OCOOBIM MHEHHUSIM CYy/IEH, KOTOPBIM YK€ ITaBHO
YKOPEHWJICS B OTCUECTBEHHOW IMPABOBOHM JOKTPHUHE, a UMEHHO: 0COOBbIC MHCHHUS
CYThb SIBIICHHE HEXEJaTeJIbHOE, OJIHAKO M30€XKaTh €ro Hejb3s; 0coOble MHEHUS
HAJ0 JIepKaTh B TaMHE OT CTOPOH W IIMPOKOW MyOJMKH; €IUHCTBEHHAS ITOJIC3HAs
(GYHKIUS TUCBMEHHBIX OCOOBIX MHEHHUH COCTOMT B TOM, YTOOBI ITIOMOTaTh
BBIIIICCTOSAIIMM CyZaM B TIEPECMOTPE pEIICHUH, BBI3BABIIMX pPa3HOIJIACHS B
KOJUJIETUAJIBHOM COCTaBE CYAEH.

MIMEeHHO CIIO)KHOCTh FOPHIMYECKOW TpOOJIeMBl TMpHBENa 3aKOHOAATENS M
MPaBOMPUMEHHUTEIbHYIO TPAKTUKY K CO3JaHHIO MOJIENH HEOMPEIEICHHOCTU TIO0
MOBOJTY KpyTa JIUIl, KOTOPBIC JTODKHBI UMETh JTOCTYIT K 0COOBIM MHEHHSM CYJICH TI0
YTOJOBHBIM JieflaM. JTa MOJelbh TOCTPOeHa Ha TOM, YTO B 3aKOHOJIATEILCTBE
OTCYTCTBYET KaK SIBHBIM 3aIllpeT, TaK U MPSIMOE JIO3BOJICHHE KOMY-IH00, KpoMme
CyIell M IPOKYpPOPOB, 3HATH COAEPIKAHHE OCOOBIX MHEHHiL.. OXHAKO 3Ta MOJCIb
MOXET TOPOJUTHh H30MpATETHFHOE TPABONPUMEHEHHE, YTO MPOTHBOPEUUT

IIPUHIOUITY paBECHCTBA IIECPEA 3aKOHOM U CYJOM.
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Heo0xoaumo Takke MpOoBEpUTh, HE BCTYNAIOT JIM OCIIOPEHHBIE 3asIBUTEIEM
HOPMBI B IPOTUBOPEUHE CO CIIETYIOUIMMU HOPMATUBHBIMU MOJIOKEHUSMHU: OpPraHbl
roCcyapCTBEHHOW BJIACTH, UX JIOJKHOCTHBIEC JIUIA 00s3aHbl 00ECTIEUUTh KaXIOMY
BO3MOYKHOCTh O3HAKOMJIEHUSI C JOKYMEHTAaMU U MaTepuajiaMu, HENOCPEICTBEHHO
3aTparuBaloIIUMU €ro MpaBa U CBOOOJIbI, €CJIM MHOE HE MPEIyCMOTPEHO 3aKOHOM
(cratbst 24, yacte 2, Koncturyuun Poccuiickoit denepanum); KaxkIblii UMeeT
paBo CBOOOJHO UCKATh, MOJIYyYaTh, IepeaBaTh, IPOU3BOJAUTh U PACIPOCTPAHITH
uH(pOpMaIUIo TOOBIM 3aKOHHBIM crtocoOoMm (ctaTths 29, wacth 4, KoHcTHTyInn
Poccuiickoit ®denepalinu); Kaxaplil B cliydae CIiopa 0 €ro TpakIaHCKHX MpaBax H
O0SI3aHHOCTSIX WJIM TIPU TPEIBABICHUU €My JIF0OOTO YTrOJIOBHOTO OOBHHEHMS
UMeEEeT MPaBO Ha CIIPaBEUIMBOE U MyOJIMYHOE Pa3OMpaTesIbCTBO Jieia B pa3yMHBIN
CPOK HE3aBUCHUMBIM M OECHPHUCTPACTHBIM CYJOM, CO3JaHHBIM Ha OCHOBaHUU
3akoHa (myHKT 1 ctarbu 6 KoHBeHIMM O 3amiuTe MpaB 4YeIOBEKa M OCHOBHBIX
cB000x). IIpr 3TOM UMEHHO IMyOJIMYHBIN XapaKTep MPaBOCYIUs JTOJKEH 3allUIIATh
CTOPOHBI B YTrOJOBHOM IIPOLIECCE OT TAaWHOTO OTMIPABICHUS NPABOCYIAUs, OT

3arevaTaHHbIX KOHBEPTOB, B KOTOPHIX COJEPKATCS 0COObIE MHEHUS CY/ICH.

Muenue cyabu Koncruryuuonnoro Cyaa Poccuiickoit @enepanmnu

I' A Kuauna

Bo3nepxuBagcb ~ OT  OLEHKM  KOHCTUTYLIMOHHOCTM  OCHOPEHHBIX
HOPMATHBHBIX  TOJIOKEHUW,  BbIpakaro  Hecorjmacue ¢ OnpexpeneHueM
Koncturynmonnoro Cyna Poccuiickoii @enepaunn ot 17 suBaps 2012 roga Ne
174-O-O 00 oTKa3e B MPUHATAM K PACCMOTPEHHUIO >KAJIOOBI Tpa)KIaHUHA
IO.P.IOauHa Ha HapylleHHEe ero KOHCTUTYIMOHHBIX mpaB ctaTbamu 301 u 312
VIIK Poccuniickon @enepanuu 1o CaeayronM OCHOBAHUSM.

1. B cBoeit xamobe FO.P.IOmuH, oOCYyXIeHHBIH 3a COBEpILICHUE
OPECTYIUIEHUsT K  JIMIIEHUI0O  CBOOOJBI  IPUIOBOPOM,  I[OCTAaHOBJICHHBIM
KOJUIETMAJIbHBIM ~ COCTAaBOM CyJla, MpPOCWJI TNPU3HATh HEKOHCTUTYLIMOHHBIMU

B3aMMOCBA3aHHBIC IIOJIOKCHUA HA3BAHHBIX HOPM YFOHOBHO'HPOHCCCYEUIBHOFO

% Tam xe.
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konekca Poccuiickon @Penepanuym B TOM 4acTH, B KaKOM OHU IPENATCTBYIOT
OCY)XKJIGHHOMY M €r0 3alllUTHUKY 3HAKOMHUTHCA C OCOObIM MHeHHEeM cyapu. [lo
MHEHUIO 3asBUTENSl, MPUMEHEHHUE OCIOPEHHBIX HOPM B €ro JEjl€ MPHUBEIO K
HapyIICHUIO €r0 IMpaB, rapaHTUPOBAHHBIX CTaThsIMU 24 (4acth 2), 45 (yacth 2) u
48 Konctutyuuu Poccuiickoit @eaepanum.

N3 marepuanoB jgena cleayer, 4TO B 3aCEIaHUU CyJa KacCallMOHHOMU
WHCTAHIIMU aJBOKaT, ocyuiecTBisirommi 3amuty lO.P.IOnuna, a Takxke cam
OCYXKJICHHBI 3asBUJIM XOJaTaiCcTBa 00 O3HAKOMJICHHHM MX C OCOOBIM MHEHHEM
CyllbU, TPHOOIIEHHBIM K NpuroBopy. OIHAKO CyJ KacCallMOHHOW HWHCTAHIIMU
OTKa3aJl B yJAOBJIETBOPEHUHU JAHHBIX XOJATaWCTB, COCIABUIMCH HA TO, YTO OHU HE
COOTBETCTBYIOT TpeboBaHusIM 3akoHa. [lo muennto BepxosHoro Cyna Poccuiickoit
®denepauuu, U3JI0KEHHOMY B muchbMe OT 3 HOsA0pst 2011 roma B OTBET Ha 3ampoc
Koucrurymmonnoro Cyna Poccuiickoit ®eneparuu B CBsI3U € KalloOow
IO.P.YOnuna, mnonoxkenus dyactu 1isito cratem 301 um cratem 312 VIIK
Poccuiickoii denepaliiy — coraacHo KOTOPhIM 0CO00€ MHEHUE OTJIALICHUIO B 3aJIe
CyleOHOTO 3acelaHusi He TMOJJICKUT, a YYaCTHUKAM TIpollecca BPy4aeTcsl JUIIIb
KOMUsl MPUTOBOPA — B HMX B3aUMOCBS3U C MOJIOKCHUSIMU CTaTbu 298 W yactu
Bropoii ctatbu 303 Toro »xe Kopekca o TailHe cOBeNIATEIbHONW KOMHATBHI U
00S3aHHOCTH CYJbH, OCTaBILEroCs MpU OCOOOM MHEHHWHU, MOJINUCATH MPUTOBOP
OPENATCTBYIOT O3HAKOMJIGHUIO OCYXKJIEHHOTO U €ro 3allUTHUKA C OCOObIM
MHEHHUEM CYJIbU.

CrneoBatesibHO, OCIIOPEHHBIM TMOJIOKEHUSIM 3aKOHA, TPUMEHEHHBIM B JIEJIE
I0.P.IOnuna, TtonkoBannem BepxoBHoro Cyna Poccumiickoii ®enepaunu u
CyIeOHOM NPaKTHKOW MPHAAETCS CMBICI, COIJIACHO KOTOPOMY OHH COJepaT
3alpeT MPENOCTaBIATh OCYKIECHHOMY M €ro 3allUTHUKY Uil O3HAKOMJIEHUS
0c000€ MHEHHE CY/IbU.

2. Ortkas3piBasi 3asBUTENI0 B TMPUHATHHU SKAJIOOBI K PACCMOTPEHHUIO,
Konctutynmonnsii Cyn Poccuiickoit denepanuu ykasall, 4TO OCIHOpPEHHbIE UM
3aKOHOIIOJIOKEHUSI HE HAPYLIAKT €ro KOHCTUTYIMOHHBIX IPaB, B CBA3U C YEM
kanoba  He  oTBeyaeT  TpeOOBaHUAM  JIOMYCTUMOCTA  OOpamieHud B

Koncturymmonnsiii  Cyn  Poccuiickoit  @epepaumnn. OpHako BBIBOA O



15

HEJIOMMYCTUMOCTH >KajJoObl HE corjlacyercss co cratbeit 97 DemepambHOTO
KOHCTUTYIIMOHHOTO  3akoHa «O  Konctutymmonnom Cyne  Poccuiickoit
denepanun», B  COOTBETCTBUM C  KOTOpOM kajoba Ha  HapylIeHHE
KOHCTUTYIIMOHHBIX IIPAB U CBOOO]I TOMYCTUMA, €CJIM IPUMEHEHHBII B KOHKPETHOM
JieJie 3aKOH 3aTparvMBaeT IMmpaBa U cBOOOBI rpaxkiaH. UTo e KacaeTcs BbIBOAA 00
OTCYTCTBUM  HAapylICHHWs KOHCTHUTYLUHMOHHBIX IIpaB  3asBUTENs, TO OH
MPEXKJIEBPEMEHEH, IOCKOJIbKY cJlieJlaH 0e3 HCCleJOBaHUsI B YCTAHOBJIEHHOM
nopsanke (rmael VIl m Xl ®denepanbHOro KOHCTUTYLIMOHHOTO 3akoHa «O
Koncrurymmonnom Cyne Poccuiickoit ®denepanuny») nosogos FO.P.IOauna, 6e3
COMOCTABJICHUS B HAJJIEKAIIEM MOPSAKE OCIOPEHHBIX HOPM (C  y4eToMm
IPUJIABAEMOT0 UM CyJaMHu OOIIel IOPUCAMKIMHU CMBICIA) C COOTBETCTBYIOLIUMU
KOHCTUTYIIUOHHBIMH TOJIOKEHUSIMHU.

Taxk, cornacHo cratbe 24 (yacth 2) Konctutynuu Poccuiickoit @eaeparuu
OpraHbl TOCYJapCTBEHHOW BJIACTH U UX JOJIKHOCTHBIE JIUIA 00s13aHbI 00ECIIEYUTh
KaKJIOMY BO3MOXKHOCTh O3HAaKOMJIEHHUS C JIOKYMEHTaMHU W MaTepualiamH,
HEMOCPEICTBEHHO 3aTparMBalOIIMMM €ro IpaBa U CBOOOJbI, €CIM HHOE He
NpeAyCMOTPEHO  3akoHOM.  KOHKpeTusupys  JaHHOE  KOHCTUTYIL[MOHHOE
MOJIO)KEHHE NPUMEHHUTENIbHO K IMpOoLecCyalbHOMY CTaTycy OOBHHSIEMOTO
(moICyAMMOTO, OCY>KJI€HHOT0, ONMPABAAHHOTO) B YIOJIOBHOM CYJIOIPOU3BOJICTBE,
nyHKT 12 wuactu uerBeptroi cratbm 47 VYIIK Poccuiickoit ®enepanuu
npeaycMaTpUBAET, YTO YKa3aHHBIM YYACTHHUK IMPOILIECCa BIIPABE 3HAKOMUTHCS O
OKOHYaHUM MPEIBAPUTEIBHOTO pacCleNOBaHUS CO 6ceMu  MaTepualamMu
YTOJIOBHOTO JieJla YW BBINHUCHIBATh W3 YTOJOBHOTO Jejia JtoOble CBEICHUS U B
nr06om o0beMe. [Ipu 5TOM HUKAKOTO UCKITIOUEHHSI 111 0COO0TO MHEHUS CyAbH HE
JI€JAeTCsA, COOTBETCTBYIOUIMM TIPaBOM B CHJy YCTAHOBJIEHHOI'O 3aKOHOM
OTPAaHUYEHUS HEJb3s1 BOCIOJIb30BATHCS JIUIIL JO OKOHYAHUS MPEABAPUTEITHHOTO
paccieoBaHus.

O4eBUIHO TaKKe, UTO ATO MPABO YKA3aHHOTO CYObEKTa CyJIOMPOU3BOJICTBA,
rocy/apcTBEHHas 3alluTa IMpaB U cBOOOJ KOTOPOTo, BKIIIOUAsi CyJeOHYIO 3aIUTY,
rapaHTUpyeTcs, — OJHO U3 HEOOXOAMMBIX YCIOBUUH oOOecleueHus emy

BO3MOXHOCTH 3aIIUIIATHCA OT YIOJIOBHOI'O IMPCCICAOBAHUA BCCMU CHOCO6aMI/I, HC
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3anpenieHHbIiMu 3akoHOM (ctatbul 2, 18, 45 u 46 Kouctutryuum Poccuiickoi
®enepanun). COOTBETCTBEHHO, TPAaBOM Ha 03HAKOMIIEHHE CO BCEMHU MaTepHalaMU
Jiefa Toclie OKOHYaHUsSl TMPEIBAPUTENIBHOTO pacclieJoBaHUs Ha JII0OOM JTare
CYIOTpPOM3BOJACTBA  HAAENseTCS W 3alIUTHUK  yKa3aHHOro  CyOBbeKTa
cynonpousBoactBa (crateas 49 VIIK Poccuiickoit  ®enepanuu), wuHOE
IPENATCTBOBAJIO OBl MOJYYEHHUIO OOBUHSIEMBIM (IOJICYIUMBIM, OCY>KICHHBIM,
OTpPaB/IaHHbIM) KBAIU(PUIIMPOBAHHON IOPUIUYECKON MOMOIIHU, TapaHTUPOBAHHOM
emy cratbei 48 Koncruryuuu Poccuiickoit @enepannn.

Kak cienyer n3 marepuanoB Jena, IPUBEIACHHBIE IOJIOKEHUS YTOJIOBHO-
MPOLECCYATBHOTO  3aKOHA, OCHOBaHHble Ha KoHctutyuun  Poccuiickoit
®enepanuu, Bonpeku TpedboBanusm ctathu 1 YIIK Poccuiickoit deneparuu npu
BBISIBJICHUU CyJaMH OOIled IOPUCIUKIMU cMbIcia ocnopeHHbix FO.P.}OauHbIM
HOPM HE NPUHUMAINCH BO BHUMaHue. He y4uThIBajIOCh TaKKe, YTO OCIIOPECHHBIE
HOPMBI CaMH 110 ceOe He coepkKaT MPOTUBOPEYAIIUX MYHKTY 12 yacTh 4eTBepToOi
cratbu 47 YIIK Poccuiickoin denepanyivi NOJIOKEHUN O 3alIPETE HA O3HAKOMIICHHE
OCY>KJIGHHOTO C OCOOBIM MHEHHEM CyIbu. M3 HUX NPUMEHHUTETBHO K MpEAMETY
3asBineHHoro B Konctutynmmonnom Cype Poccuiickoit ®@enepannu criopa JIWIIb
CIIEyeT, YTO 0c000€ MHEHHUE CYJIbU HE Orjlaniaercs B Cy1e0HOM 3aceaHHH, a ero
KOIMSI HE BPY4YaeTCsl y4aCTHUKAM IPOLECCa, B TO BPEMs KaK OCYXICHHBIA U €ro
3alIUTHUK  XOJATalCTBOBAIM  TOJBKO 00  O3HAKOMJICHMHM C  JIaHHBIM
MIPOLIECCYANBHBIM JOKYMEHTOM.

Bpsn 71 mo cBoeMy [EHCTBUTEIBHOMY CMBICTY OJIOKUPYIOT TPaBO
yKa3aHHBIX CyObEKTOB MPOIECcCa HA 03HAKOMIIEHHE CO BCEMU MaTepuajgaMu Jena u
nojioxeHust ctatb 298 u yactu Bropoi cratbu 303 YIIK Poccuiickoit deneparyu
O TallHE COBELIATEIbHOM KOMHAThl U OOS3aHHOCTH CY/bHM, OCTaBIIErocs Mpu
0cOO0OM MHEHMH, MoAanucath npuroBop. Ocodoe MHEHHE, M3JI0KEHHOE B (Qopme
CaMOCTOSITETILHOTO MPOLECCYATBHOTO TOKYMEHTA, COAEPIKUT HE NIPEABAPUTEIbHBIE
CYKJICHUSI CyJIbH B COBEIIATEIIbHOW KOMHATE, & €ro OKOHYATEIbHBIE BBIBOABI IO
BOIIpOCaM,  MOJUIEKAIIUM  Pa3pelICHUI0  KOJUIETMAJIBHBIM  CYIOM  IIpHU
MTOCTAHOBJICHUH MPUTOBOPA, & TAKKE MOTUBBI HECOTJIACHS C MO3ULMEN OCTANIbHBIX

cynei. COOTBETCTBEHHO, COMHUTENBHO, YTO Ha 3TOT UTOTOBBIN MPOLIECCYaTbHBIN
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JIOKYMEHT, KaK U Ha IPUTOBOP, C KOTOPBIM HE COTJIACEH CY/bs, OCTABIIMMICS NpU
0c0O0M MHEHHH, HO KOTOPBIH OH 00s3aH MOJNHCAaTh B CUIy TpeOOBaHUI 3aKOHa,
MOKET PaCIPOCTPAHATHCS PEKUM TallHbI COBELIATENBHON KOMHATHI.

3. OcHoBanueM K paccMmorpeHuro nena KoucruryuuonneiM Cynom
Poccuiickoit ®enepauun sBiseTCs OOHAPYKMBIIASICS HEONPEAEICHHOCTh B
BOlpoce O TOM, coorBercTByeT nu Koncturynum Poccuiickon @enepannu
OCHOpeHHBIN 3aKkoH; npu 3ToM Koncturyunonnsii Cyn Poccuiickoit denepanuu
00si3aH TPUHUMATH pEIICHHWE IO Jely, OLIEHHMBAas Kak OYKBaJbHBIM CMBICT
paccMaTpUBaEMOr0 3aKOHA, TaK U CMBICI, MPHUAABAaEMbli eMy O(HUIMAIbHBIM U
VWHBIM TOJIKOBAHHEM WJIM CJIOKUBIICUCS IMPABONPUMEHUTEIBHON IPAKTUKOM, a
TaK)K€ HMCXOAS M3 €ro Mecra B CHCTEME IpaBOBBIX akToB (ctaThu 36 u 74
®enepabHOTO  KOHCTUTYHMOHHOTO 3akoHa «O Koscturynmonnom Cyne
Poccuiickoit @enepanumn»). OCiopeHHbIE MOJ0KEHUS 3aKOHA B UX UCTOJIKOBAHUU
CylamMu OOIIel IOPUCIUKIMU BOCHPEMNSTCTBOBAIM OCYXKJIEHHOMY H  €ro
3AIIUTHUKY O3HAKOMUTHCS C OCOOBIM MHEHUEM CYJbH, XOTS COIJIACHO YaCTH
nsaroit ctater 301 YIIK Poccuiickoit denepariiu oHO MproOIIAETCs K IPUTOBOPY
1, COOTBETCTBEHHO, COCTABJISAET BMECTE C HUM HEOTHEMIIEMYIO YaCTh MaTEPUAIIOB
YrOJIOBHOTO Jejla. B CBA3M € 3TUM BO3HMKAET BOIPOC O COOTHOLICHUH
OCHOPEHHBIX HOPMAaTUBHBIX MOJIOKEHUW HE TOJIBKO C JAPYTMMH MOJIOKECHUSMHU
yrOJIOBHO-TIPOLIECCYAIbHOTO 3aKOHAa, HO W ¢ TpeboBaHusMu KoHctutynuu
Poccuiickoit ®enepanuu, 1Mo MOBOAY Yero B CyAeOHOM NpakTUKE C Y4YETOM
00CTOSITENHCTB HACTOALIETO JIeNIa CYIIECTBYET MOJIHASI HEOMIPEAEIEHHOCTb.

Takass HeonmpeAeNeHHOCTh NPUMEHUTENIBHO K Jey 3asBUTeNsl OyAeT U B
TOM CJy4ae, €CIM JOIyCTUTh, YTO OCIIOPEHHBIE HOPMBI BO B3aWMOCBA3U C
OPYTUMHU  OTPAaci€BbIMM HOpPMaMu JCHCTBUTENIBHO COJEp)KAT 3alperT Ha
O3HAKOMJICHHE OCYXKJIEHHOTO M €ro 3al[UTHUKa C OCOObIM MHEHHUEM CYJbH.
3HayeHue oco0Oro MHEHHUs [JIsi YYaCTHUKOB YTOJIOBHOTO CYJIONPOM3BOJCTBA
3aKJIFOYAETCs B TOM, YTO OHO COAEPKUT APTYMEHTUPOBAHHYIO MO3ULIMIO OJTHOTO
U3 CyJeW, OTIIMYAIOIIYIOCA OT BBIBOJOB KOJUIETHAJIBHOIO CyJIa B IIPUTOBOpE.
CnepnoBarenbHO, 0C000€ MHEHHE MOXET MOBJUATH Ha PEIICHHE BBIIIECTOSILEN

CYI[CGHOﬁ HHCTAaHIINHU, B TOM YHCJIC C HCTATUBHBIM PC3YJILTATOM IJIsI TOTO HIIA
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MHOIO y4YacCTHUKA MpOollecca, B CBI3U C YEM BpsJ JIUM BO3MOXKEH BBIBOJ, YTO
JaHHBIN TIPOIIECCYAIBHBIA JOKYMEHT HE 3aTparvBacT MpaBa M CBOOOBI TpaxaaH
— CyOBEKTOB CYyAONPOU3BOICTBA.

Koncturynmonnsiii Cyn Poccuiickoii ®denepanum B CBOMX PEIICHHSX
HEOJHOKPATHO YKa3bIBaJl, YTO OTPAHUYCHUE NIPaBa 3HAKOMUTHCA CO CBEIICHHSIMU,
JOKYMEHTaMU M MaTephallaMH, HEMOCPEJICTBEHHO 3aTparuBalOIIMMU MpaBa U
CBOOOJBI TpaxKJAaHWHA, B TOM YHUCJIE HAXOJAUIUMHUCA B YrOJIOBHOM JIETE,
JOMYCTAMO JIAITL (eepabHBIM 3aKOHOM B KOHCTHUTYIIMOHHO 3HAYMMBIX IICIISX;
IpU 3TOM 3aKOHOJATENIb, OTPAHUYMBAsi COOTBETCTBYIOIIEE IIPABO, HMCXOIS W3
MPUHIUNA COPa3MEPHOCTH HE MOXKET HCIO0JIb30BaTh CIOCOOBI PETryJIUPOBAHUS,
KOTOpbIE TIOCsITalii Obl Ha caMO CYIIECTBO IpaBa B cepe uHpopMaluu, CTaBUIU
OBl €ro B 3aBUCUMOCTh OT PEILICHUS] MPABONPUMEHUTEN (IIOCTAHOBJICHHUS OT 18
dbeppaist 2000 roga Ne 3-I1, ot 27 uronsa 2000 roga Ne 11-I1, Onpenenenne ot 12
Mmast 2003 roga Ne 173-O u ap.).

4. Takum o6pazom, ocnopennble HO.P.HOnuHbIM mosiokeHus 3aKoHa ObLIN
MPUMEHEHBI CYJIOM M 3aTParMBalOT €ro KOHCTUTYLHMOHHBIE IpaBa, MO3TOMY €ro
amoba oTBewaeT KpuTepuio jgonyctuMmoctd (ctatha 97 ®denepaibHOro
KOHCTUTYUHMOHHOTO  3akoHa «O  Koncruryumonnom Cyne  Poccuiickoit
Oepneparuny»). OTCYTCTBYIOT W APYrM€ OCHOBAaHMS Jid OTKa3a B MPUHSITHU
oOpalieHusi K PacCMOTPEHUIO, B CBSI3M C 4YEM KajoOy 3asBUTENS CJIEI0BAJIO
OPUHATH K paccMoTpeHuto (cratb 42 u 43 denepaqbHOr0 KOHCTUTYLHOHHOTO

3akoHa «O Koncturyunonnom Cyze Poccuiickoit @enepanumny).

Muenue cyabu Koncruryunonnoro Cyaa Poccuiickoit @egepaunu
C.A.KnsizeBa

[IporonocoBaB npotus npunatus Onpenenenust Koncturyuunonnoro Cyna

Poccuiickori ®eneparuu ot 17 sHBaps 2012 roma Ne 174-O-O 06 oTkaze B
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MPUHATUU K PACCMOTPEHHIO KanoOsl rpaxaannaa FO.P.IOauna Ha HapymeHue ero
KOHCTUTYUHOHHBIX TipaB crarbsiMu 301 m 312 VIIK Poccuiickonn ®denepanun,
CUMTAI0 HEOOXOJUMBIM BOCHOJIb30BAaThCS IMPEIOCTABICHHBIM CTaThelt 76
®denepanbHOro KoHCTUTyLHMOHHOro 3akoHa «O Koucturynmmonnom Cyge
Poccuiickoit deaeparun» MpaBoM Ha H3JIOKEHHE OCOOOT0 MHEHHS, MOCKOJIBKY
MPUHIMITHAIBHO HE COTJACeH HU C MOTHUBUPOBOYHOM, HU C PE30JTIOTUBHOU
YaCTSIMU JTAHHOTO PELICHMUS.

B 93T10i1 cBsi3u mpexkze BCero XOTenoch Obl 0OpaTUThCA K TEKCTyaabHOMY
COJZICP/KAHUIO OCIIAPUBAEMbBIX 3aKOHOIIOJIOKEHUM, TTPUMEHEHUE KOTOPBIX B JEJE
3asBUTEJISI TIOCITYXKUJIO OCHOBAaHMEM [IJI1 OTKa3a B O3HAKOMJICHMHM C OCOOBIM
MHEHHEM OJIHOTO W3 CYJAEH, BXOJIMBIIETO B COCTAB MOCTAHOBUBIIETO IMPUTOBOP
cyaa. [lo cyru, HapylieHHe CBOMX KOHCTUTYIIMOHHBIX npaB FO.P.FOnun cBs3biBaet
C NMPEAIUCAHUSIMH Y TOJIOBHO-TIPOLIECCYATBLHOTO Kojiekca Poccuiickont denepanuu,
COTJIACHO KOTOPBIM CY/bs, OCTaBIIMICS MPU 0COOOM MHEHHH MO MOCTaBIECHHOMY
MIPUTOBOPY, BIPABE MUCHbMEHHO U3JI0KUTH €r0 B COBEIIATEILHOM KOMHATE; 0c000€
MHEHHE TIPUOOIIAeTCs K MPUTOBOPY U OTJIAIICHUIO B 3ajie CyAcOHOr0 3aceTaHus He
noIekKUT (dacteh mnsATas crateu 301); B TedeHWe NATH CYTOK CO JHS
MPOBO3IJIAIIEHUST TMPUTOBOPA €ro KOMWUM BPYYAIOTCA OCYXICHHOMY WJIU
OINpaBJIaHHOMY, €r0 3alIUTHUKY U OOBUHUTENIO (cTaThs 312).

Ha mnepBwii B3MIS7, OPUBEACHHBIE HOPMBI YTOJOBHO-IIPOLIECCYAIBHOTO
3aKOHa caMH 110 cebe BOBCcE HE JCJal0T HEBO3MOXHBIM O3HAKOMJICHHE
OCYXJCHHOTO M €ro 3allUTHUKA C OCOOBIM MHEHUEM CYIbH, 3ampemias IJHUIIh
orjamarh ero B 3aje cyneOHoro 3acedaHus. [IpsMoe ykasaHue Ha MPUOOIICHUE
0CcO00Tr0 MHEHUS CyJIbH K TPUTOBOPY BIIOJIHE MOXKET OBITh MCTOJKOBAHO TaKUM
o0pa3oM, YTO H5TO MHEHHUE CTAHOBHUTCS €IWHBIM IIE€JIBIM C TMOCTAaHOBJICHHBIM
MPUTOBOPOM U, KaK CJIEJICTBHE, CYJIOM JIOJDKHO OBITh OOECIIEYEHO BPYUYCHHUE €Tro
KOITMH OCYXXJIEHHOMY B paMKaxX MCIIOJIHEHUSI 005I3aHHOCTH, 3aKPETUICHHON B CTaThe
312 VIIK Poccuiickoit @enepanumu.

OnHako  cloXuUBIIAsCS  CyneOHass NpPaKTUKAa HUCXOAUT U3 MPSIMO
MPOTHUBOMOJIO)KHOW MHTEPIPETALMM OCIHOPEHHBIX HOpM. [Ipu 3TOM OCHOBHad

MOTHBalusA OTKa3a B O3HAKOMJICHHHU C 0COOBIM MHEHHEM CBOJUTCA K TOMY, HTO B
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MIPOTUBHOM CiIy4ae OyaeT HapylmieHo TpeboBaHue dyacTu BTopoit ctathu 298 YIIK
Poccniickont @enepanuun, B COOTBETCTBUH C KOTOPOM CyAbH HE BIPABE pasrianiaTh
CY>KJIEHUSI, MMEBIIME MECTO MpU OOCYXJACHUHM M TOCTAHOBJICHHUU IPUTOBOPA.
VIMEHHO pPYKOBOJICTBYSICh TMOJOOHBIMH COOOPaXCHHUSMHU, BBIBOJANMBIMHA W3
cUCTeMHO-TIpaBoBoro eauHcTBa crared 298, 301 u 312 VIIK Poccuiickoi
denepanuu, Cyabl TPUHUMAIOT MEPhl K TOMY, YTOOBI 0co00e MHEHHE OBLIO
HEJIOCTYIIHO  WHBIM  YYaCTHHUKAaM  YTOJIOBHOTO  CYJIOINPOM3BOJCTBA,  4YTO
oOecrieunBaeTCs TOCPEACTBOM €ro 3aredyaThiBaHUS B OTICIBHBIA KOHBEPT (C
COOTBETCTBYIOIIEH MTOMETKOM), C COAEP>KUMBIM KOTOPOTO B MOCJIEIYIONIEM BIPaBe
3HAKOMUTHCS JIUIITL CAMU MPECTaBUTENM CY/IeOHON BIIACTH.

[Ipy TakoM MOAXOJE€ HEMHUHYEMO BO3HHUKA€T BOMNPOC: KAaK YKa3aHHbIC
JIEUCTBUSL COMPSATAIOTCS C Pa3pEIIUTENbHBIM («MOXXHO TOJBKO TO, YTO MPSIMO
paspenieHo 3aKOHOM») THUIIOM IPABOBOTO PETYJIMPOBAHMS TPaBOMOYUN cyna?
Benp HM 01HO M3 M3BECTHBIX MOJIOKEHUN YTOJOBHO-TIPOLECCYAIBHOTO 3aKOHA HE
OTrOBAapUBAET HEOOXOJIUMOCTH COKPBITHS, Ja ellle U B TakoMm (opmare, ocoboro
MHEHHUSI CYIbU OT OCYXKJIECHHOTO W €ro 3allUTHUKA, PAaBHO KaK U OT HHBIX
3aMHTEPECOBAHHBIX YYACTHUKOB Hpouecca.3 Tem He MEHee, Taxke PU BCEl CBOEH
3HAYMMOCTH, BPSIJI JIM OTBET HA JaHHBIA BOMPOC CIIOCOOEH MOJIHOCTHIO MPOSICHUTD
CUTYalll0, TIOCKOJIbKY €CJIH COIJIACUTBhCS C TEM, YTO 0c000€ MHEHHE
MPEIHA3HAYCHO MCKIIOYUTENIBHO [JIS1 «BHYTPUCYACOHOTO» HCIIONIB30BAHUSA, TO
MPOCTO HEOOXOIUMO TAaK WJIM MHaYe 00eCIeUnBaTh COOTBETCTBYIOIIUM PEXKUM €T0
XpaHEHUs.

['opazno BaxHee Apyroe: JIEWCTBUTEIBHO JM O3HAKOMJIEHHE C OCOOBIM
MHEHUEM CyJbHM HECOBMECTUMO C 3alpeToM Ha pasrjalleHue TalHbI
COBeIIaTeIbHON KOMHATHI? JlymaeTrcs, 4To Jyisi yTBEPAUTEILHOIO OTBETA HA 3TOT
BOIIPOC OTCYTCTBYIOT BECKHE OCHOBAHMSI.

Bo-nepBrIX, yroioBHO-TIPOILIECCYAJIbHBIA 3aKOH YCTaHABJIMBAET, YTO CYIbU

HC BIIpaBC€ pasrjamarb CYXACHHA, HWMCBIINEC MCCTO IIPHU O6CY)KJICHI/II/I )51

* B 1opHAMUECKOH JTHTEpAType CIPABEUTHBO OTMEYACTCS, UTO 3aKOH HMYEro He TOBOPHT HH O €ro TaifHe, HH O
3areyaTaHHbIX KOHBEPTaX WIM KaKUX-TH00 MHBIX COCO0ax, MPU3BAHHBIX 00ECIEUYUTh OXPaHy 0CO0Or0 MHEHHS OT
OCYXJICHHOTO U JPYTHX YYaCTHHUKOB YTOJOBHOTO CYIONPOonu3BoCcTBa (Xardees JI.C. Cynbs B YroJOBHOM IpoIIecce.
M., 2000. C. 281).
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MOCTAHOBJICHUU MPHUTOBOpa. DTO MPaBUIIO, O€3yCIOBHO, OJKHO COOJIIOIATHCS
CyIb€ld M IPH HU3J0KEHHH O0COOOr0 MHEHHUs, KOTOPOE€ MPEJCTaBISET COOOW €ro
UTOTOBYIO MO3UIHIO, BBIPAXKAIOLYI0 MOTUBUPOBAHHOE HECOIUIACHE C ITPUTOBOPOM.
W B maHHOM KadecTBe 0c000€ MHEHHE, KOHEUHO K€, HE MOKET pacCMaTpUBAThHCS
KaK IIOCSTaTeIbCTBO Ha TalHY COBELIAHUS CYJICH.

Bo-BTOphIX, O00SI3aHHOCTH CyAbM COONIOAATH TailHy COBEHIATEIbHOU
KOMHaTbl HOCHUT aOCONIOTHBIM XapakTep W HE MpeArnojaraeT HUKAKUX
VCKIIFOYEHHU, B TOM YHUCJIE€ U IO OTHOLIEHUIO K CYIbSM BBIIIECTOSLIUX CYJIOB.
[IoaToMy ecnuM  pyKOBOACTBOBAaTbCA  IPUOPUTETOM  COXPAHEHUs  TaWHBI
COBEIIATEJIbHOM KOMHAThl, TO CJEAYET CJeJlaTh BBIBOJA, YTO 3HAKOMHUTBCS C
O0COOBIM MHEHHEM Cy/IbU HE BIOpPABE HHUKTO, JaXe CyJbl KacCAallMOHHOW U
HaJ30pHOM MHCTaHIMK. Ho B 3TOM cityyae yrojgoBHO-IIPOLECCYalbHbI MHCTUTYT
0c000r0 MHEHHS CYAbH YTPauUBaET BCAKUNA CMBICIL.

B-TpeTbux, Henb3sl HE YUYUTHIBaTh, YTO 3alpeT Ha pasriallleHUE TalHBbI
COBEIIATEeJIbHOM KOMHAThl M3BECTEH HE TOJBKO YrOJOBHOMY, HO WU JAPYTHM —
KOHCTUTYLIMOHHOMY,  aJIMHUHHACTPAaTUBHOMY,  TPaXXJAaHCKOMYy  —  BHJaM
cynonpousBojacTBa. Ilpu 3ToM, Kak B CHIIy HPSIMOTO YKa3aHWs 3aKOHA, TaK H
BCJIEZICTBUE €r0 CUCTEMHOIO ITPOUYTEHUs, B YKA3aHHBIX BHJAaX CyIOIPOU3BOJACTBA
CyJlbl OOBIYHO HE YCMATPUBAIOT B O3HAKOMJIEHUU YYaCTHHKOB MPOIECCA C 0COOBIM
MHEHHEM (B TOM YHCIE TMOCPEICTBOM €ro OnyOJMKOBaHUS) ONAcCHOCTU
MOCATATENBCTBA HA TAHY CYJIE€MCKOTO COBEIIAHUS.

N350keHHOE MO3BOJIAET, KAK MHUHHUMYM, YCOMHUTBCS B TOM, YTO HUMEHHO
3anper Ha pas3rjalieHue TalHbl COBEHIATEIbHOW KOMHAThI JI€JaeT HEBO3MOKHbBIM
JOCTYIl 3aMHTEPECOBAHHBIX JIMI], BKJIIOYAs OCYXIEHHOTO W €ro 3allUTHUKA, K
ocoboMy MHeHUIO0 cyapd. He ciayyallHO B IOpUIMYECKOM HAyKe MIUPOKO
PACIIPOCTPAHEHBI B3IABI,  COrTACHO KOTOPBIM OCYXKICHHOMY, €r0 3alllUTHHKY, a

TAK)KC HMHBIM YYaCTHHKaM YIOJOBHOI'O CYJOIIPOU3BOJACTBA AOJIZKHO OBITH

* Cwm., manp.: Bynuna A.B. Tlpuroop kak akT mpaBocymms. Ero ceoiictea. OpenGypr, 2005. C. 62-63;
Hempyxun HU.JI. Teopetndeckrne ocHOBBI pedopMbl yrosoBHoro mporecca B Poccun. Yacte I1. M., 2005. C. 115;
Cyxanosa H.H. Ocoboe MHEHHE CyIbU TIPH MMOCTaHOBJICHUH TpuroBopa // Poccuiickuii cymps. 2007. Ne 10. C. 47,
@aoeesa E.U. Ocoboe MHEHHUE CyIpH 110 TipuroBopy // Poccmiickuii cyaps. 2010. C. 19.
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00eCIIeyeHO MPAaBo HA 03HAKOMIICHHE C 0COOBIM MHEHHEM CYIbH."

OcHoBaHMeM 7151 TOTOOHOTO BBIBOAA MOXKET CIYXKHUTh, KaK OBl 3TO CTPaHHO
HU BBITVISIENIO, TOCJEIOBATEIIBHOE CHUCTEMHOE BOCHPHUSTHE UM TNPUMEHEHHUE
YTOJIOBHO-TIPOLIECCYAJILHOTO 3aKOHOIaTeNbCTBA. OCc000€ 3HAUEHUE B 3TOM CMBICIIE
npuoOperaeT nyHKT 12 wyactu uyerBeptoir crarbu 47 VYIIK Poccuiickoit
®denepanyu, 3aKpeIUISIONINN MPaBO OOBUHSEMOTO 3HAKOMHUTHCS 10 OKOHYAHHUH
MPEABAPUTEILHOIO PACCIENOBAaHUsI CO BCEMHM MaTepuajaMH YTOJIOBHOTO Je€ja U
BBIMKICHIBATh W3 YTOJOBHOTO Jeja JI0Oble CBEAEHUS U B JIOOOM oObeMe.
[IpyuHumas e BO BHHUMAaHUE IIOJIOKEHHMS dacTu BrTopou crareum 47 VYIIK
Poccniickon ®denepannu, OpUEHTUPYIOUIEN CYJbl U UHBIX IPABOIPUMEHHTENIEH Ha
TO, YTO TUTYJIBI MOJCYUMOIO U OCY>KJIEHHOTO SIBJISIIOTCS JIMIL MOAU(DUKAIIMSIMU
cTaTyca OOBHHAEMOIr0, OOYCIOBIEHHBIMH CTaJHNUHBIM YCTPOWCTBOM YTOJIOBHOTO
CyJOIPOU3BOJICTBA, CJIEAYET CHIENaTh OAHO3HAYHBIN BBIBOJ: OCYKJICHHBIM TaKXKe
MMEET MpPaBO HA O3HAKOMIIEHME CO BCEMM MaTepuajaMy yYTrOJOBHOIO JIEla,
BKJIFOYAsi 1 0CO00€ MHEHUE CYIbH.

Ha »toM Qokycupyer cyxaeiickoe BHMMaHHE W TPaBOBas MO3UIIUS
Koncruryunonnoro Cyaa Poccuiickoit @enepannn, COrJIaCHO KOTOPOU, CBSI3bIBAS
COOTBETCTBYIOILLIEE TMPaBO OOBHMHSIEMOIO C OKOHYAaHHEM IMPEIBAPUTEIILHOTO
paccieoBaHusl, 3aKOHOAATENb OINPENEIIeT MOMEHT, ¢ KOTOPOrO BCE MaTEpHabl
YrOJOBHOTO JieJla CTAHOBATCS JIOCTYMHBIMH JJIi  OOBHUHSIEMOT0, HO HE
OTPAaHWYMBAET BO3MOKHOCTh €TI0 PeaJu3aliy TOJIbKO JaHHBIM 3TallOM YTOJIOBHOTO
CyZIOIIPOM3BOJICTBA, BCIEICTBUE YErO TAKOE 3aKOHOJATEIBLHOE PETYJIMPOBAHUE HE
MOXET PACLUECHHMBATHCS KAK MPEMATCTBYIOIIEE O3HAKOMIICHUIO C MaTepuajaMu
YTOJOBHOTO J€jia B NESAX pealn3alid OOBHHSEMBIM IpaBa Ha 3allUTy W Ha
MOCJHEAYIOMIMX 3Taax CyAONPOU3BOACTBA, KAK IMOCJIE MOCTYIUICHHS JENa B CY,

TaKk U nocJye BeiHeceHus npuroBopa (Omnpenenenue ot 23 mas 2006 roga Ne 189-

0).

% Boxee Toro, HEPEAKO B U3JAHUAX CAMOTO CEPHE3HOTO YPOBHS MOXXHO OOHAPY)KHUTh YTBEPIKICHHS, YTO 00 0COOOM
MHCHHHU CYJbU JIOJDKHA B 00SI3aTEIBHOM MOPSJAKE JENAThCS COOTBETCTBYIOIAS OTMETKA B MPOTOKOJIE CYIEOHOro
3acenanus. Mmoctpanueil K CKa3aHHOMY SIBJISIETCS, B YACTHOCTH, KOMMEHTapuil K YTOJOBHO-IIPOLIECCYATbLHOMY
koziekcy Poccwuiickoit @enepannu, u3gaHHbli ¢ nipenucinoBueM npeacenatens Komurera ['ocynapcTBennoit Jlymbl
[0 TPaXTAHCKOMY, YTOJOBHOMY, apOMTPa)KHOMY W TpoIieccyadbHOMY 3akoHomatenbcTBY I[1.B.KpamennHumKOBa
(YronoBHo-TIporieccyanbHblii  Komeke  Poccuiickoit ~ ®Denepanuu.  IlocraTeiiHpli  HaydHO-TIPAKTHYECKUN
komMeHTapuii k Kogekcy. M., 2009. C. 470).
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Takum 006pa3om, MPaBo OCYKACHHOTO HA O3HAKOMJICHHE C OCOOBIM MHEHUEM
CYJIbU BBITEKAET HEMOCPEICTBEHHO U3 OTPACICBOM MPUPOABI U 3aKOHOIATEIIBHOTO
o OpMJIEHUSI COOTBETCTBYIOIIETO HHCTUTYTA B YTOJIOBHOM CYAONPOU3BOJICTBE.

Uto ke KacaeTcs YCTOSIBIICWCS CyneOHOW TMpPaKkTUKU, TO OHA, Kak
MPEACTABIAECTCS, NPOJMKTOBAHA  HWHEPLUMOHHBIM  BOCIPOU3BOJACTBOM  TEX
CTEPEOTUIIOB, KOTOPBIE CIOXKWJIKCH BO BpEMEHA COBETCKOTO YIOJIOBHOTO TpoIlecca
C €ro BeChbMa «CIEp>KaHHBIM» OTHOIIIEHHEM K MpaBy OOBHMHAEMOIrO Ha 3alllUTY,
HE3aBUCUMOCTH U CAMOCTOSITEIIbHOCTU CYJEH, COCTA3ATEILHOCTH U PABHOIPABUIO
CTOPOH YT'OJIOBHOTO CYJONPOU3BOACTBA, MyOJIUYHOMY U OTKPBITOMY OTIPABJICHHUIO
npaBocyausi. Bo BcsikoMm ciaydae, TO OOCTOSITEIBCTBO, UTO YIOJIOBHO-
MPOIECCyaIbHBIE  KOJEKChl  INPAKTUYECKHM  BCEX  IMOCTCOBETCKUX  CTpaH
(AzepOaiimxan, Kuprusus, JlatBus, Tamxukucran, TypkMeHHCTaH U 1Ip.) He
OTOBapHBAIOT TIpaBa OCYXKJIEHHOTO Ha JIOCTYl K OCOOOMY MHEHHUIO CY/bH,
CBUJICTEIILCTBYET B MOJIb3Y TAKOTO BHIBOJIA.

Ecnu e oOpatuThCcs K  3aKOHOJATENBCTBY  3alaJHOCBPOINEUCKUX
rocyapcTB, TO B T€X U3 HUX, TJI€ 32 CYJIbIMH B TOW WJIM UHOW (opMe MpuU3HAHA
BO3MOXXHOCTh M3JI0KEHUSI 0COO0T0 MHEHUS, IPSIMO UM KOCBEHHO rapaHTUPYETCs
MIPaBO OCY’KJICHHOTO Ha O3HakomuieHHE ¢ HUM. Tak, B IlIBenuu B COOTBETCTBUU C
Konekcom cynebHOro mpolecca 0co00€ MHEHHUE JIOJDKHO OBITh JOBEIAEHO 10
CBEJICHUSI CTOPOH OJHOBPEMEHHO C TOCTAHOBIIEHHWEM Cy/a U TEM K€ CIIOCOOO0M,
yTto W mocienHee (cratbs 9). A B Mcnmanuu corjacHo 3akoHy 00 yroJIOBHOM
CYJIOTIPOM3BOJICTBE OCOObIE MHEHHSI XOTS M HE BKIIFOYAIOTCS B KOMHUH CYICOHBIX
MOCTAHOBJICHUM, BBIIaBa€MbIX CyJaMU, OJHAKO B cliydae IMOJA4ud W TMPUHSTHUS
KAaCcCaIlMOHHOW kayoObl HampasiisitoTcst B BepxoBubid Cyn u  mpemaroTcs
rnacHoctu (cratbst 157). Jla W mpakThka MEXIyHApOJIHBIX CyIEeOHBIX OpraHoOB
(EBponeiickuit Cyn mo mpaBaM uesioBeka, MeXIyHapOAHBIM YTrOJOBHBIA Cyll U
JIp.) TaK’K€ OCHOBaHA Ha MOJIEJIU OTKPBITOCTH OCOOBIX MHEHHUH CyJIeH, MpuyeM He
TOJIBKO JIISl YYaCTHUKOB CYJIOITPOU3BO/ICTBA.

Bce 53TO0 mMO3BONSIET KOHCTAaTHPOBAaTh, UTO CMBICH, MpHUAaBaeMbIi
ocniapuBaeMbiM nojioxkeHusiM crareit 301 u 312 VYIIK Poccuiickoit @enepanuu

CylaMu OOIIed FOPUCAMKIIMU, HE MOXKET BOCIPHUHUMATHCS KaK aJIeKBATHBIN
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JEHUCTBYIONEMY 3aKOHOJATEILHOMY pEryJUpPOBaHUIO, B OCOOEHHOCTH €CIU
VUYUTBHIBATh JIOKTPUHY YTOJIOBHOTO TIPOIECCa, a TaKXe MEXKIYHAPOAHBIM W
3apyOeKHBIN OMBIT OTIPABIICHUS PABOCY/INSI, B TOM YHCJI€ YTOJIOBHOTO.

Bwmecrte ¢ Tem mpu Bceil 3HAUMMOCTH JTAaHHOTO BBIBOJA Ba)XHO YUHUTHIBATh,
yto mia Kouctutymmonnoro Cyna Poccuiickoit @enepanuv NPUHIMIHATIBHOE
3HQYeHUE  HMMEET HE  OTPacieBO€  HCTOJKOBAaHHE  PacCMaTpPUBAEMBIX
3aKOHOIIOJIOKEHMH, a nX cooTHoueHne ¢ Koncrturyuueit Poccuiickoit deaepanuu.
[IpencraBinsieTcsi, 4TO MO/ 3TUM YTJIOM 3PEHHSI OHH HYXJAIOTCS B COMOCTABICHUU
C LEJIBIM PSAJIOM KOHCTUTYITUOHHBIX HOPM.

B coorBerctBUM co crathedt 24 (dacth 2) Koucrturyuum Poccuiickoit
denepanuu OpTaHbI rocyaapCTBEHHOM BJIACTH, OpTaHbI MECTHOTO
CaMOyMpaBJEHUS M WX JOJDKHOCTHBIC JIMIIa OOsI3aHbl OOECHEUUTh KaKIOMY
BO3MOKHOCTh O3HAKOMJICHHUSI C IOKYMEHTaMH M MaTepuajiaMu, HEIMOCPEICTBEHHO
3aTparvBarollUMH €r0 MpaBa U CBOOOIbI, €CJIM MHOE HE MPETyCMOTPEHO 3aKOHOM.
N3 conepxaHus JaHHOTO KOHCTUTYIIMOHHOTO TOJIOKEHUSI OYEBUJIHO, UTO JIr00as
nHpopMarus, coaepxaiiascs B JJOObIX JOKYMEHTAaX M MaTepHasiaX, J0JKHA OBITh
JIOCTyHa J000MYy JIMIly, €CJIM OHa HEMOCPEICTBEHHO KacaeTcs ero mpaB u
cB00Ooa. VICKIrOUeHHS W3 3TOro MpaBujia MOTYT OBITh IPEAYCMOTPEHBI TOJIBKO
dbenepaabHbIM 3aKOHOM U TOJIBKO B KOHCTUTYIIMOHHO 3HAUUMBIX LIEJX (CTaThs 55,
yacTh 3, Konctutynuu Poccutickoit ®eneparun).

[TockoJIbKY yTOJIOBHO-TIPOIIECCYaNIbHBIN 3aKOH HE YCTaHABJIMBAET 3alpera
Ha 03HAKOMJICHHE OCYXKJIEHHOTO C OCOOBIM MHEHHMEM CYJIbH, TO JIOOBIC MOIBITKA
BOCIIPEIISITCTBOBAHUSI €My B JOCTYIE K JAaHHOMY JIOKYMEHTY BBITJISASAT KpaiHe
COMHHUTENbHBIMU. [IpyM 3TOM Bpsii JIW OHU MOTYT OBITH OMNpPaBIAHbI TE€M, YTO
0co00e MHEHHE CYJIbU camo Mo ce0e He BIMSIET Ha MTPABOBOM CTATyC OCYKJICHHOTO,
HE TPUBOJIUT K HM3MCHCHUIO €ro IpaB MU O0O0sA3aHHOCTEH M, KaK CJCACTBHEC,
HEMOCPEJCTBEHHO HE 3aTparuBaeT HX, B OTJIMYME OT MpuUroBopa. Takoe
HCTOJIKOBaHUE (DaKTUYECKU MPUBOIUT K OTPAaHUUYEHUIO TpaBa, 3aKPEIUICHHOTO B
cratbe 24 (wactb 2) Koncturynuu Poccuiickoit @enepannn, Tak Kak yBA3bIBAET
BO3MOKHOCTh €T0 peajiM3allid TOJBKO C JOKYMEHTaMH, OKAa3bIBAIOIIUMHU MPSMOE

peryiaupyoiee Bo3JeiicTBUEe Ha IpaBa M CcBOOOAbI rpaxkaaH. OJHAKO Jaxe
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OYKBaJIbHO€ TPOUYTEHHE COOTBETCTBYIOIIMX KOHCTUTYIIMOHHBIX YCTAHOBJICHUI
JTA€T OCHOBAHUE I0JIaraTth, YTO OHU MMEIOT LENbI0 00ECHEUYUTh JOCTYI I'Pa)aaH
KO BCEeM JIOKyMeHTaM (0ojiee TOro — M K MaTepuajiaM, He OTHOCSIIUMCS K
JIOKYMEHTaM), HETOCPEICTBEHHO KacalolMMCsl MpaB M CBOOOJ, €Clu WHOE HE
YCTaHOBIIEHO 3aKOHOM.

CornacHo cratee 45 Konctutynuun Poccuiickoit @enepanuu B Poccuiickoi
denepanvu rapaHTUPYETCsl TOCYJApCTBEHHAs 3alllMTa NpaB U cBoOox (dacth 1);
KXl BIOpaBe 3alllMIIATh CBOM IpaBa U CBOOOABI BCEMH CIIOCOOaMH, HE
3anpenieHHbIMI  3aKkoHOM  (yacth 2). Kak yxe oTmedanoch, yrojoBHO-
IIPOLIECCYANIBHBIN 3aKOH HE COIEP>KUT 3alpeTa Ha O3HAKOMIIEHUE OCYKIEHHOTO C
0c00ObIM MHEHUEM cyAbH. COOTBETCTBEHHO, C(POPMUPOBABIIASCS B CyJax oOIei
IOPUCIUKIIUA TIPAKTUKA TPUMEHEHHUSI OCIOPEHHBIX TOJIOKEHUNW YTOJIOBHO-
npolieccyanbHoro kojekca Poccuiickoit denepaiiy BoI3bIBAET OOJBIINE BOMPOCHI
Ha MPEJMET €€ COOTBETCTBUS MpeanucaHusiM ctatbu 45 (dacts 2) KoHcTutynuu
Poccuiickoit ®@enepaiiuu, B OCOOEHHOCTH BO B3aMMOCBSI3U C TOJIOKCHUSIMU €€
ctatbu 50 (4acTth 3), mpeaycMaTpuBarOLIEld, YTO KaXKIbIA OCYXKJICHHBIM HMeEEeT
IIPaBO Ha MEPECMOTP MPUTOBOPA BBILIECTOSIINM CYJIOM.

Ha ocnoBanum ctateu 46 (yacte 1) Konctutynuu Poccuiickoit @enepanuu
KOKJIOMY TapaHTHpyeTcsl cylaeOHas 3amuTa ero mpaB M cBoOoa. /laHHoe mpaso,
PaBHO KaK M WHBbIE KOHCTUTYIIMOHHBIE MPaBa U CBOOOIbI, B CHITy cTarel 15 (4acTh
4) u 17 (uacts 1) Konctutynuuu Poccuiickoit denepanun A0IKHO MIPU3HABATHCS U
o0ecreunBaThCsl  COTJIACHO  OONICTPU3HAHHBIM ~ TMPUHIMIIAM W HOpMam
MEXIYHAPOJHOTO TIpaBa; €CIM MEXKIYHApOAHBIM JOTOBOpOM Poccuiickon
denepalu yCTAaHOBJICHBI WHbIC MPaBUJIa, Y€M MPEIYCMOTPEHHBIE 3aKOHOM, TO
MPUMEHEHUIO MOAJIEkKAT PaBUiIa MEXKyHAPOIHOTO 10rOBOPA.

B cootBercTBUM ¢ myHKTOM | cratbu 6 EBponeickoil KOHBEHIIMU O 3aLIUTE
IpaB YeJIOBEKa M OCHOBHBIX CBOOOJ KaXKIbld MMEET MpPaBO MPHU PACCMOTPEHUU
J000T0 YrOJOBHOTO OOBUHEHUS, MNPEIBSIBISLEMOrO0 €My, Ha CIpaBeIJIMBOE U
nyOnuuHOe pa30upaTenbCTBO Jefla B pPasyMHBIM CpPOK HE3aBHUCHUMBIM U
OecrnpucTpacTHBIM CYJIOM, CO3JaHHBIM Ha OCHOBaHUM 3akoHa. WHTepmpeTtupys

nanHoe noJsioxxenne Konsenunu, EBponeiickuii Cyn mo mnpaBaM 4ejoBEKa B psjie
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CBOMX pPEIICHUH NPSIMO YKa3bIBaJ, YTO B JJIOOOM CiIydae MpaBoO Ha COCTA3ATEIIbHBIN
MPOIIECC, SBISIONICECS OJHMM M3 DJJIEMEHTOB 0o0jiee IIMPOKOTO MOHSITHUS
CIPaBEAJIMBOrO CyJIeOHOTO pa30upaTesbCcTBa, B MPUHIUIE MPEIONaraeT MpaBo
CTOPOH, YYaCTBYIOIIUX B MPOIIECCE, HA O3HAKOMJIEHUE C JIOObIM IOKYMEHTOM WJIU
00BsSICHEHHUEM, TIPEJICTABIICHHBIM CYAY C LIETbI0 OKa3aTh BIMSHUE HA €0 PEIICHHE
WJIM TIOCTAaBHUTh €r0 Moj coMHeHue (moctanoBieHus ot 20 despans 1996 roga mo
neny «JIobo Mauano (Lobo Machado) npotus ITopryramuuy», ot 26 dbespans 2002
roja o aeny «®perre (Frette) mpotus @pantmn» u ot 7 urons 2007 roza o aemny
«Jlapun u Jlapuna npotus Poccun»).

Koncrturyumonnsii Cyn Poccuiickoii @enepanum Takke HEOJIHOKPATHO
OTMEYaJl, YTO HEOTHhEMIIEMBIM AJIEMEHTOM MEXAHU3Ma PeaN3alliy IIpaBa KaxKJ0ro
Ha CyneOHyr 3ammuty sBisieTcs H((PEKTUBHOE BOCCTAHOBJIECHHUE B IIpaBax
MOCPEJICTBOM MPABOCY/Ms, OTBEYAIONIETO TPeOOBAHUSM CHPABEAJIMBOCTH U
o0ecrneunBaroIIero OXpaHy MpaB U cBOOOJ] YeIoBeKa U rpa)KJaHWHA OT IPOU3BOJIA
Bracteut (mocranosyienust ot 19 mapra 2010 roga Ne 7-11, ot 19 uronsa 2011 rona
No 17-1T u np.).

COOTBETCTBEHHO, MPU OLICHKE B3aMMOCBS3aHHBIX MOJOXKEHUN ctaTtei 301 u
312 VIIK Poccuiickoit ®Deaepanuu, TPaKTyeMbIX B CyneOHON MpakTUKE Kak
UCKJTIOYAIOIIME O3HAKOMJICHHE OCYXKJICHHOTO M €ro 3allUTHHUKa C OCOOBIM
MHEHUEM CYyJIbH, HE MOXET OBbITb 000MIEH CTOPOHON M BOMPOC O TOM, HACKOJIBKO
OHM COTJIACYIOTCSI C MPUBEAECHHBIMU MPABOBLIMU MO3UIUAMH KOHCTUTYIIMOHHOTO
Cyna Poccuiickoit ®@enepauun u EBpomneiickoro Cyaa mo mpaBaM 4elOBEKa,
PACKPBIBAIOIIMMU COACPIKAHUE TTPaBa Ha CIIPABEJIMBBIN CYI.

Kak cnenyet u3 yactu BTopou cratb 36 denepanbHOro KOHCTUTYIITMOHHOTO
3akoHa «O Koncrurynmonnom Cygne Poccuiickoin @eaepannumn», OCHOBAHUEM JIA
NPUHATUS HKAJIOOBl HA HAPYIICHHWE KOHCTUTYIMOHHBIX TIpaB H CBOOOJ K
PACCMOTPEHHUIO SIBJISIETCS OOHAPYKUBIIASICSA HEOMPECIEHHOCTh B BOIPOCE O TOM,
coorBeTcTBYOT Jii Konctutynum Poccuiickoin  ®enepaunn  OCIIOPEHHBIE
3aKOHOITOJIOKEHUS. ITockonbky HAJINYUE TaKOMU HEONPEIEIIEHHOCTH
npuMeHuTeNnbHO K 4actu nsaTol cratbu 301 m cratee 312 VIIK Poccuiickoi

@denepalui HE BBI3BIBAET COMHEHUM, cuuTatro, 4To KoHcTtuTynumonueii Cyn
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Poccuiickoii ®enepanui MMeN BECKWE OCHOBAHUS I NPUHATHA KAIOObI
1O.P.}OquHa k pacCMOTpEHUIO.

B 3axnroueHune xorenock Obl 3aMETUTh, YTO €LI€ B Hayaje MPOILLIOro
CTOJIETHSI M3BECTHBIM (PpaHIly3ckuil KoHcTuTynnoHanuct JI./[rorm momuepkuBai,
YTO FOCYAApCTBO TOJIBKO TOI'/Ia MOYKET OBITh MPAaBOBBIM, KOI'JIa OHO OTBETCTBEHHO
3a HapylleHUE 3aKoHa CyAeOHOW BJIACTbIO, M TOJIBKO IPHU YCIOBHH, YTO OHO
OpPraHM30BAJIO MPOTUB CYJCOHBIX PEIICHUH (B TOM YHUCIIE — B HUCKIIOUUTENIBHBIX
Clly4asiX — YK€ BCTYIHMBIIMX B 3aKOHHYIO CHIIy) HEKOTOPBIE CIOCOOBI
00aJloBaHUs, JaK€ €CIU BUHOBHOCTb OCYKJIEHHOTO Ka3allaCh OYEBMJIHOM, Tak
KaK, €CJIM OCyJWJIM YEJIOBEKAa, OKAa3aBIIErOoCs HEBMHOBHBIM, CIPABEIIMBOCTh
TpebyeT WCIpaBIeHHs OMMOKH cymeil ¥ BosMmemtenns ymep6a.’ Her mHysxmpl
JTIOKa3bIBaTh, YTO OTKA3 OCYKJIEHHOMY B 03HAaKOMJIEHUH C OCOOBIM MHEHHEM CYJIbU
HE CHOCOOCTBYET BBISBICHMIO U UCHPABICHUIO Je(EKTOB HEMPABOCYIHOTO
IPUTOBOpPAa U TEM CaMbIM OCTABIISIET OTKPBITBIM BOMPOC O TOM, HACKOJBKO
Poccniickass @enepanus COOTBETCTBYET CBOEH KOHCTUTYLIMOHHOM XapaKTEPUCTUKE
KaK IIPaBOBOr0 rOCY/1apCcTBa, B KOTOPOM BBICHIEN [IEHHOCTBIO SIBJISIOTCS YEJIOBEK,
€ro IpaBa U CBOOOABI, ONPEACIAIOIINE CMBICH, COAEPKAHWE W INPUMEHEHHE

3aKOHOB 1 00€CIIeYMBaEMbI€ IMPABOCYIUEM.

Muenue cyabu Koncrurynuonnoro Cyaa Pocceuniickoin @egepauuu
M.A.Kneanaposa

I'paxxnanun FO.P.YOaun o6patuncsa B Konctutynmnonnsiii Cya Poccuiickoit
deneparuu ¢ Kajlo0o0M, MOBOJOM K IMOJa4e KOTOPOW MOCITYXKUJIIM OTKa3bl CYIO0B
O3HAKOMMTH €0 3alIMTHHUKA C UMEIOLIMMCS B MaTepuaiax €ro yroJOBHOIO Jejia
0COOBIM MHEHHEM OJIHOTO M3 TpeX CylIeW, pacCMOTPEBIIMX JEJ0 B NEPBOM
WHCTAHIIMM ¥ BBIHECHIMX IO HEMY OOBHUHUTENBHBIN mpuroBop. [lo MHEHHIO
FO.P.tOauna, cratem 301 um 312 VIIK Poccuiickoit ®exnepanuu, KOTOPHIMH
PYKOBOJCTBOBAJIMCh CYIbl IIEPBOM U KAaCCAlMOHHOM WHCTAHIMK, OTKa3blBas B
O3HAKOMJIEHUU C OCOOBIM MHEHHEM Cy[bH, 3aledyaTaHHOM B MNPUOOIIEHHOM K

MaTrcpuajiaM YroJIOBHOIO Ac€jia KOHBCPTC, HC IMO3BOJIAIOT BOCIIOJb30BATLCA IIPHU
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COCTaBJICHUHM KAaCCAallMOHHON >Kajio0bl JOBOJAMH, COACPKAIIUMHUCA B OCOOOM
MHEHUH, 7151 00OOCHOBAHUS CBOEW MO3UIMHU W MOTOMY MPOTHUBOpPEYAT CTaThsiM 24
(gacth 2), 45 (uactb 2) u 48 Koncturynuu Poccuiickoit deaeparumu.

Onpenenenuem ot 17 suBapst 2012 roga Ne 174-O-O KoHCTUTYUHOHHBIN
Cyn Poccuiickoit @enepanud OTKa3and B MPUHATHU K PACCMOTPEHUIO KATOOBI
FO.P.lOnuna, 000cHOBaB CBOE pEIICHUE TEM, YTO OCHOPEHHBIE UM HOPMBI, KaK U
(baKkTHYeCKH CJIOXKUBILASACS B JTAaHHOM JieJie MTPaBONPUMEHUTENIbHAS CUTYyalusl, He
HapyILIaKT €ro KOHCTUTYLMOHHBIE MTPaBa.

C TakuM pelIeHHEM HE MOTY COTJIACUTHCS MO MPUYMHAM MPUHLIUIHAIBHOTO
XapakTepa.

Uro ectb 0coboe MHEHUE CyAbHM — C a0CONIOTHO (OPMATbHONH TOYKHU
3peHua?  JIOKyMEeHT, SBISIIOIIMICA HEOTHEMJIIEMOM YacCThl0  MaTE€pHUANIOB
YTOJOBHOTO Jejia, U0 CYUTATh WHA4YEe HET HE TOJIbKO HUKAKUX OCHOBAHHM, HO
JTa)K€ HUKAKOW BO3MOXXHOCTHA. B TakoM cilydyae BO3HHMKAE€T BOIPOC: €CTh JU B
YTOJIOBHO-TIPOLIECCYaTbHOM 3aKOHOJATENbCTBE OTrpaHUYEHHUE,
«3aceKpeynBarollee)» 0cob0e MHEHUE CyAbH B MAacCHUBE MaTEpHaJIOB YTOJOBHOTO
Jiena oT OCyXAeHHOro (ero 3amuTHHKa)? Takoro OTrpaHUYEHHs] B COBPEMEHHOM
YTOJIOBHO-TIPOLIECCYAJIbHOM  3aKOHOJATENbCTBE Pocculickonn denepanuu  HET.
Torna BO3HMKAET CJEAYIOLIMNA, PE30HHBIN, 0a30BBIM BOMPOC: MMEET JIM MPaBO
OCYXJCHHBIN (€r0o 3allUTHUK) 3HAKOMHUTHCS CO BCEMHU MaTepuajgaMu YroJIOBHOTO
Jiena, B JaHHOM Cilydae — 0 3aBEpIICHUH MPOLEcca B IEPBOM MHCTAHLIMK?

B VYronosHo-mpoueccyansHoM koaekce Poccuiickonr dPenepannu, B €ro
JNEUCTBYIOLIEH  pedakUuy, TMpsSMOTro MOJOXKUTEIBHOr0, Kak W  MHPSMOTo
OTPULIATEIBHOI0, OTBETA HA CEl BOIIPOC HET.

IIynkr 12 4vactu yerBeprou crarbu 47 VYIIK Poccuiickoit ®enepanun
TOBOPHUT O MPaBE OCYKICHHOTO 3HAKOMUTHLCA CO BCEMU MaTepuajgaMu yroJIOBHOTO
Jiena JUllb 10 OKOHYaHUU MPEBAPUTEIBHOTO paccie/loBaHus, a MyHKT 17 3Toi
K€ YaCTH — O MPaBE 3HAKOMUTHCA € MIPOTOKOJIOM CyAI€OHOIO 3aceJaHusl U T10/1aBaTh
Ha HEro 3aMeYaHus TOCJe, €CTECTBEHHO, 3aBEpIICHHs CYyIeOHOro mpoliecca.

[IpaBna, nyHkT 13 3TON YacTU MpPenOCTaBISET OCYKICHHOMY MPAaBO CHUMATh 3a

® Tioeu JI. Koncrutynuonsoe npaso. O6mast Teopust rocyaapersa. M., 1908. C. 936-937.
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CBOM CUET KOIWK C MAaTEpHaIOB YrOJOBHOIO Ji€Ja, B TOM YHCIIE C HNOMOILIBIO
TEXHUYECKUX CPEICTB, HO TYT HEMOHSATHO: WM peyb WAET JIMIIb O MaTepuajax
MPEABAPUTEILHOIO PACCIENOBaHUsA, WIHM O MaTepualiax YroJIOBHOIO Jeja o
3aBEPIICHUN €r0 PACCMOTPEHUA CYAOM IIE€PBOM HMHCTaHUWMHU. BTOpoW BapuaHT
O3HAYaeT MpaBO OCYKJIEHHOIO CHUMAaTh KOMHUI0O M C OCOOOT0 MHEHHS CYIbH.
[lepBblii k€ BapUAHT 03HAYAET, B CBSZKE C MMYHKTOM 17 M MHBIMU TyHKTAMU YacTU
yeTBepToi ctatbu 47 YIIK Poccuiickoit @enepanuu, OTCYTCTBUE Y OCYKIEHHOTO
Y €ro 3alllUTHHKA IPaBa 3HAKOMHUTBCS CO BCEMH TEMH MaTepuaiamMH, KOTOpPbIE
ObUIM MpPHOOIIEHBI K YrOJOBHOMY J€ly B XOJie¢ Ipolecca B CyAe IepBOM
WHCTAHINU (KaK MUHUMYM).

W mnepBbiii, u BTOpoN (a Tperbero HeT!) BapUaHTHl MPEIONPENEISIOT
ClelylolMe BBIBOJBI. B mepBoM — ocnapuBaeMble HOPMBI (B CHCTEME HOPM)
HEKOHCTUTYIIMOHHBI B CHJIY, B TOM 4YHCJIe, OOJIbIIION HEOMpPEIeIECHHOCTH (MOXKHO
JUM B TPUHUMUIIE CHUMATh KOMHMH CO BCEX MAaTEepUajoB Jella, BKIIOYas 0codoe
MHEHUE Cy/IbH, 0€3 03HAKOMIJICHHSI C 3TUM OCOObIM MHEHUEM?).

Bo BropoM: He mno3Bossis (3ampemias? OpsAMO HE mpeaycMarpuBasi?)
OCYXJEHHOMY (€ro 3alllUTHUKY) 3HAKOMHUTBCS CO BCEMU MaTepHallaMH YyTOJIOBHOTO
Jiena 1O 3aBEepUISHUH TIpollecca B CyA€ MEepBOM HMHCTAHIMU (B TOM YHCIIE
3HAKOMUTBCS C OCOOBIM MHEHHEM CYJbU KaK HEOTHEMJIEMOM YacThl0 MaTEPHAJIOB
Jiena), OCIIOPEHHbIE HOPMBI B CHCTEMHOM €JIMHCTBE C MHBIMU 3aKOHOAATEIbHBIMU
HOpPMaMH U C y4€TOM MPaBOMPUMEHUTEIIBHOW MPAKTUKHU MO JAHHOMY YTOJOBHOMY
Jlelly TOpOTHUBOpeYar cleayrmuM mnojgoxeHusM Koncruryuuu Poccuiickoit
Oenepaunu:

cratbe 24 (wacth 2) — peuyb HUACT O TMpaBe Ha uHpopmaIwmio,
HEIMOCPEICTBEHHO 3aTparuBalollyl0 MpaBa U CBOOOIBI 3asBUTENSA, a BEb CTaThs
140 YK Poccuiickoit @enepanuu 3a HEIPaBOMEPHBIN OTKAa3 HOTKHOCTHOTO JIUIIA B
NPEeJIOCTaBIEHUM  Tako  WHGOpPMAIMM  TMPEeAyCMaTpuBaeT  YrOJOBHYIO
OTBETCTBEHHOCTb, J]Ja M OTPAaHMYEHHE O3TOTO MpaBa HUKAK HE MOJANAAACT MOA
nercteue cratbu 55 (wacts 3) Konctutyuun Poccuniickoit denepanumy;

cratbe 45 ("4acTh 2), MpOBO3IIACUBLIEH MPaBO KaXJOro 3aluiiaTh CBOU

mpaBa ¥ CBOOOIBI BCEMH CTIOCOO0aMU, HE 3alPEIIEHHBIMU 3aKOHOM;
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cratbe 123 (4actp 3), COMIACHO KOTOPOM MpPaBOCYIUE OCYLIECTBIISIETCS HA
OCHOBE COCTSI3aTEJIbHOCTH M PaBHONPABHSI CTOPOH, — CTOPOHA OOBHMHEHUS BEIb
MOXET, B pPEAJIbHOCTH, 3HAKOMUTHCS aOCOJIOTHO CO BCEMH MaTepuaiaMu
YrOJOBHOIO J€Jda W 1O 3aBEpIICHHH Ipolecca B CyJle NEpBOM WHCTaHLHWH,
BKJIIOYAasi 0cOo00€ MHEHHME CYyJIbU, a 3HAa4uT, HapylIAIOTCs MPUHIUIBI U
COCTSI3aTEIBHOCTH, W PABHOINpPABHUS CTOPOH, a 3TU HPHUHIUIBI, KAK H3BECTHO,
pacrpoCTPaHSAIOTCS HA BCE CTaJANU YTOJIOBHOTO CYAONPOU3BOJICTBA.

Cama HeomnmpeAeIeHHOCTh B BOIPOCE O MPABE OCYXKJIECHHOTO (€T0 3alllUTHUKA)
3HaKOMUTBHCS CO BCEMHU 0€3 MCKIIIOUEHHUS MaTepualiaMH YroJIOBHOTO Jieda IMOcCIie
3aBEpUICHUS MPOLECCa HEJOTHYHA: €CIM IyHKT 12 4Jactu derBepTou craTthu 47
VIIK Poccuiickoit deneparnuu npeaocTaBisieT 0OBUHAEMOMY TPaBO 3HAKOMUTHCS
0 OKOHYAaHWU TMPEABAPUTENBHOIO pacciaeOBaHUsl CO BCEMU MaTepuaIaMu
YTOJIOBHOTO Jiefla, @ MyHKT 17 3TOM 4YacTh [aeT €My MpaBO 3HAKOMUTBLCA C
IIPOTOKOJIOM CyA€OHOI0 3acellaHus, TO KaKue — B IPUHIIMIIE — B YTOJIOBHOM JieJie
MOCJIE 3aBEPILEHUs MpOIecca, MPUYEM OTKPBITOTO, B CyJA€ IMEPBOM WHCTAHIUU
MOTYT TOSIBUTHCS HOBBIE JJOKYMEHTBI, C KOTOPBIMU HEIb3s ObUIO Obl 03HAKOMHUTHCS
OCyXkJeHHOMY (ero 3amuTHUKY)? Benp naxe ecnu TaMm MOSABITCS JAOKYMEHTHI,
COJIepKallle CBEJICHMS, COCTaBILIOIIME TOCYIAapCTBEHHYIO TaliHy, TO B CHIy
yactu nston ctateu 49 YIIK Poccutickoit dengepanuu 3alIMTHUK, HE UMEIOLIAN
JIOTyCKa K TaKUM CBEJEHUSIM, MPOCTO JAaeT MOJIMUCKY 00 MX HepasrjalleHUud — U
3HAKOMMUTCSI.

N 3pecy BaxkHo, uto crtaths 123 (wacte 3) Koucrturyuum Poccuiickoi
denepaud TOBOPUT O COCTA3ATEIIBHOM TOCTPOCHHUM Mpolecca Kak o0
OOIIe0TpacaeBOM MPUHIUIE, JEUCTBYIOIIEM BO BCEX BHJAX CYAOINPOU3BOJICTBA,
NepeuncieHHbIX B ee ctaThe 118 (vactp 2).

N3 3akperienHbix B ctathe 118 (wacts 2) Konctutynmm Poccuiickoi
denepanvy 4E€THIPEX BUIOB CYAONPOU3BOICTBA TPU — YTOJIOBHOE, IPAXKIAHCKOE U
aIMUHUCTPATUBHOE — HUMEIOT JeJ0 C aHaJIM30M M OLEHKOW (PaKTUYeCKUux
OOCTOSTENLCTB JIeNa, C IOKA3aTeIbCTBAMH U T.I. ['pak1aHCKOE CYONPOU3BOICTBO
B TOW €ro 4acTd, KOTOpas OCYIIECTBIAETCS apOUTPaXHBIMH CyJaMH U

periaMeHTupyeTcs ApOUTPaKHBIM TPOIECCYaTbHBIM KOJEKCOM Poccuiickoit
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denepanuu, NpAMO MPEANUCHIBAET BCEM YYACTHUKAM MPOLIECCAa 3HAKOMUTHCS — 11O
€ro 3aBEpIICHWH B CyJ€ NEPBOM HMHCTAHIIMM — CO BCEMH MaTepuallaMH Jiejia
(cornmacuo yactu 1 ctateu 41 AIIK Poccutickoit deaeparuu «Jmia, y4acTBYIOIIHE
B JIE€Jie, UMEIOT MPAaBO 3HAKOMHUTHCA C MarepuajlaMy Jeja, JIEJIaThb BBINUCKUA U3
HUX... 3HAKOMUTbCSI C OCOOBIM MHEHHEM CyAbM MO Jeny»). ['paxkgaHckoe
CYJIONIPOU3BOJICTBO B TOM €ro 4acTH, KOTOpas OCYIIECTBIISIETCA CyaamMu oOIIen
IOPUCIUKINA U PETrJIAMEHTUPYETCs ['paMkJaHCKUM NPOLIECCYyAbHBIM KOJEKCOM
Poccuniickonn ®@enepanuu, TakKe MPENOCTABIAECT BCEM YYaCTHHKaM IpoLecca
MPaBO 3HAKOMHUTBCA — IO €ro 3aBEpPUICHUU B CyJ€ NEPBOM HHCTAHIUU — C
MaTepuaiamMu Jeina (B COOTBETCTBMM C 4acTbio mnepBod crateu 35 TTIK
Poccuiickon ®denepanuu «JIdma, ydacTBYHOIIME B J€lle, HUMEKT IPaBo
3HAKOMHUTBCSL €  MaTepuajaMyd  JieJla, JieJlaThb  BBIIUCKU U3 HUX»).
AJMUHUCTPATUBHOE CYAONPOU3BOJCTBO, (YHKIMOHUPYIOIIEE B MyOJIUYHO-
npaBoBOi cdepe, YTo CONMXKACT €ro C YroJOBHBIM CYJONPOU3BOJCTBOM, TaK¥Ke
MpsMO TIPEINKUCHIBAET O3HAKOMJIEHME BCEX YYAaCTHHMKOB IIpolecca, IO €ro
3aBEpUICHUU B CyJi€ MEPBO MHCTAHIIMHU, CO BCEMH MaTepuajaMu Jiejla — U Koraa
OHO  OCYHIICCTBIISCTCS  apOUTPAXKHBIMM  CyJIaMH W PErIaMEHTUPYETCS
ApOuTpaXHBIM TpoOIeCcCyadbHbBIM KojJeKcoM Poccuiickoit deneparuu, U Korma
OHO OCYIIECTBISIETCA CydaMyd OOIIed IOPUCAUKIMM U PErjlaMeHTUPYETCs, 3a
OTCYTCTBUEM  COOCTBEHHOTO  TPOIECCYyaIbHOTO  3aKOHa, [ paxkIaHCKUM
MPOLECCYATbHBIM KOJIEKCOM Poccuiickon denepanuu. n Jaxe
CyJONIPOU3BOJICTBO, OCYIIECTBIISIEMOE JIucuummiMHapHbIM CyJIeOHBIM
MPUCYTCTBHEM (KOTOPOE HAIMOJOBUHY cCOCTOMT u3 cyned BepxoBnoro Cyna
Poccuiickoit  ®epaepaiiuu), HE TOIBKO NPEAyCMaTPUBAET IMPaBO CTOPOH
3HAKOMUTHCSI C OCOOBIM MHEHUEM CyAbH — WieHa J(UCHUIUIMHAPHOTO CYeOHOTO
MPUCYTCTBHS, HO M YCTAHABJIMBAET OOSI3aHHOCTh OMYyOJMKOBaTH €ro (IMyHKT 9
ctatbu 19  Pernmamenta  JlUCuuIimHapHOro  CyaeOHOro  MPHUCYTCTBUS,
yTBEpKJAEHHOrO TmnocrtaHoBiieHneM I[lnmenyma BepxoBHoro Cyna Poccuiickoit
®enepaunu u [lnenyma Briciiero Apourpaxuoro Cyaa Poccuiickoii @enepanuu
ot 4 despains 2010 roma Ne 3/2).

Ho yronosHO-IIponeccyalbHOE 3aKOHOAATEILCTBO MPSIMOTO IPEAIUCAHUS O
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MpaBe OCYKJIEHHOTO (€ro 3allUTHUKA) 3HAKOMUTBCS CO BCEMU MaTepHalaMu Jielia
M0 3aBEPIICHUU MPOIEcca B Cy/i€ MEPBOM MHCTAHIIMU HE coAepkuT. OJHAKO OHO
HE COJIEP)KUT U 3alpera Ha TaKoe O3HAKOMIJICHHE, W B 3TOM 3aKJIIOYaeTCs
cepbe3Has ero HeonpeneseHHocTb. Yacte maras crateu 301 YIIK Poccumiickoi
denepauy JUIIb MPEAYCMATPUBAET, UYTO CYAbS, OCTAaBIIMICS MpU 0COOOM
MHEHHUH IO MOCTAHOBJIEHHOMY IMPUTOBOPY, BIPaBe MUCBMEHHO HU3JI0XKHUTH €r0 B
COBENIATEeNIbHOM KOMHAaTe; 0co00e MHEHHE MpUOOIaeTcs K MPUTOBOPY H
OIJIAIICHHIO B 3aJie CyJIe0OHOr0 3aceJaHus HE TIOJICKHUT.

Ho 3amper nHa ornamenne oco0Oro MHEHHS CYIbUM B 3alie CYJIeOHOTrO
3aceaHusl OTHIOJb HE O3HAYaeT 3alpeTa Ha O3HAKOMJIEHHWE C HUM OCY>XJICHHOTO
(ero 3amMTHHMKA) KaK B 3aj1e cyaeOHOro 3acenanus (00 5TOM B JJaHHOM JIEJIE PEUH
HET), TaK U BHE 3TOTO 3aja — MIPU O3HAKOMIJICHUH C MaTepualiaMl BCEro, BMECTE C
0COOBIM MHEHHEM CYIbH, YTOJIOBHOTO JIEJIa B XOJI€ COCTaBJICHUS KAaCCAIIMOHHOMN
*KanoObl (MMEHHO 00 3TOM 37IeCh HAET PeYb); Ja)XKe€ HE O3HA4yaeT 3ampeTra Ha
orjamieHue oco0Oro MHEHHMsI CyAbd BHE 3aja CyIeOHOro 3acellaHus, NMpuyeM B
mo0oii popMe (00 3TOM B TAaHHOM JIeJIC PEUYH TaKKe HET).

Benw o4ueBUIHO, YTO 3aMpeT Ha OIVIAIICHHUE U 3alpeT Ha O3HAKOMIICHUE — HE
OJIHO U TO €, YTO HE SIBJIAIOTCS CHHOHMMaMU TaKHUE JIEMCTBUA, KaK OTJIAllCHUE —
olllee — B 3ajJi€ U O3HAKOMJICHWE KOHKPETHBIX JIMI[ BHE 3aja, B CIEI[UATLHO
OTBEJECHHOM JIJIs1 ’TOT0 TOMEUIEHUH CyAa.

He oumeno  mr000mbITCTBA TO  OOCTOSITENIBCTBO,  YTO  paHbIIe
COOTBETCTBYIOIIEE TIPABO y OCYXKJIEHHOTO (€ro 3amuTHHKa) Obu10. Tak, myHKT 2
nocraHoBieHus Ilnenyma BepxoBHoro Cyna Poccuiickoit ®@enepaunu ot 23
aBrycra 1988 roma Ne 5 (B pemakiuu mocTaHOBICHUS OT 25 okTsA0pst 1996 roga Ne
10) «O MOBBIMIEHUH POJIM CYJIOB KacCAllMOHHOW HWHCTAHIIMU B OOECTICUCHUU
KauecTBa PACCMOTPEHUs YrojoBHbIX Jeim» riacuil: «Cya  KacCallMOHHOM
WHCTAHIIMU 0053aH MPOBEPUTH, 00CCTICUCHBI JIM TapAaHTUPOBAHHBIE 3aKOHOM MpaBa
YYaCTHUKOB TIpollecca B TMEpUOJ TOATOTOBKM Jejia JJii KacCalluOHHOTO
pPacCMOTpPEHHUSI, & UMEHHO... 00ECTIEUYeHO JTU WX MPaBO O3HAKOMHTHCS B CYIE C
MPOU3BOJICTBOM M0 Jieny». Pa3 31ech He ObUIO U3BATHIA, 3HAUUT, UMENOCh B BUIY

BCC IMPOMU3BOACTBO IIO ACITY, 3aBCPIICHHOC B CYJC HGpBOfI HWHCTAHIINK, BKJIIO4Yasd
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ocoboe MHeHHe cyabu. Ho B 3TOM e MOCTaHOBIIEHUU B PEAAKIINH MTOCTAHOBJICHUS
ot 6 despans 2007 roma Ne 7 Takoro ykazaHus yke HET.

BwmecTte ¢ Tem He ObUIO M HE MOSBUJIOCH 3alpeTa Ha O3HAKOMJICHHE BCEX
YYAaCTHHKOB MPOLECCa, B TOM YHUCJE OCYXKIECHHOIO M €ro 3allUTHHKA, CO BCEMU
MaTepuajiamMHl YroJIOBHOTO Jeia, BOOOIIe M Ha J00OW cTaauM mpolecca, U B
YaCTHOCTH — C OCOOBIM MHEHHEM CY/AbHM Ha CTaJUU KACCAIIMOHHOTO 00KaJOBaHUsA
MIPUTOBOPA.

OOHOBpPEMEHHO CJEAyeT OTMETHTh W OTCYTCTBHE CEroJHA KaKON-IH00
HOPMATHBHOW pPErJlaMEHTallUd OTHOCUTEIBHO 3aledaTblBaHUs B  KOHBEPT,
npyuoOIIaeMbIii K  YrOJIOBHOMY J€ldy, 0cOo00ro MHEHUsi CyIpu. OTOH
pernmameHTauMu HeT HU B HMHCTpyKuuu 1mo cyaeOHOMY JelONpOU3BOACTBY B
paliloHHOM cyne, yTBepxkAeHHOW mnpukazoMm CyneOHOro JemnapraMeHTa Mpu
BepxosHom Cyne Poccuiickoit @enepanuu ot 29 ampens 2003 roga Ne 36 (kak B
ee pazaene 7 «OdopmieHUe YroJOBHBIX M TPAXKIAHCKUX JIeNl TMOCIe HX
PacCMOTpPEHUS», TAK U B MHBIX €€ pa3jiesiax; 3aTo €€ MyHKT 12.1 ycTaHOBuMI, 4TO
«cyneOHble Jena BBIJAIOTCS JJIi O3HAKOMJIGHHS B TIOMEIICHUHM CyAa MpH
NPEABABICHUH. .. OCYXJACHHBIMH... JOKYMEHTA, YIOCTOBEPSIOIIETO JIMYHOCT...
aJBOKaTaMH... OpAepa IOPUAUYECKOM KOHCYJbTAalMH U  yJOCTOBEPEHUS
JUYHOCTUY», — HO €CJIM YTOJOBHOE JEJI0 B TAKOM PEKMME BBIIAECTCS OCYKICHHOMY
U a/BOKary, 3HauuT, WHCTpyKLHUs, MOCKOJIbKY HHUIJE HE TOBOPUTCS 00 HHOM,
IpeaycMaTpUBaeT BbIAAUY JIJISi O3HAKOMIIEHHSI M MPUOOUIEHHOrO K JIeJly 0co00ro
MHEHHUS CyJIbH KaK €ro 4acTH, HE3aBHCHMO OT HEYIIOMUHAHUS O 3aleyaTbIBAHUU
TOr0 JOKyMEHTa B OCOOBI KOHBEpPT), HU B MHCTpyKIMU 1O CyAeOHOMY
JIEJIONPOU3BOCTBY B BEPXOBHBIX CyJaX pecnyOiHK, KpaeBbIX U 0OJACTHBIX CyJax,
Cylax TopoloB (enepanbHOr0 3HAYEHUs, CyAaX aBTOHOMHOM oOjacTu U
aBTOHOMHBIX OKPYT'OB, yTBEpXkACHHON npuka3zoM CyneOHOro nemaprameHTa MpH
Bepxosaom Cyne Poccuiickoit @eaeparuu ot 15 nexadbpst 2004 roma Ne 161, Hu B
JIpPYrux TMOA0OHBIX akTax. BooOie-To, paHbllle Takoe PETryJIUpPOBAHHUE HMEIO
mecto. Hampumep, mynkr 3.9 Permamenrta apOuTpaxkuHbix cynoB Poccuiickoit
denepanuu, YTBEPKIAECHHOTO NOCTaHOBJIEHUEM [Inenyma Bricuiero

Apburpaxknoro Cyna Poccuiickoit deneparuu ot 5 utons 1996 roga Ne 7, rmacuin:
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«Ocoboe MHEHHE Ccyabu MPHOOIIAeTCs K MarepuajaM Jefla U XpaHUTCS B
3arieyaTaHHOM KOHBepTe. Jluila, ydacTBytomue B Jiejie, ¢ OCOOBIM MHEHHEM HeE
3HakomsTCs». Ho B ceronmusmned penakuuu Pernmamenrta (moctaHoBieHue ot 4
mapta 2010 roma No 12) Bcsikoe ymoMUHAHHUE O 3ale€yaThIBAHUM 0COOOT0 MHEHUS
CyZIbU B KOHBEPT U O 3aIlPeTe 3HAKOMUTHCS C HUM JIMIAM, YYaCTBYIOIIUM B JIEIE,
ucYe3no — MyHKT 4 nericTByromero PermamenTa mumb ycrtanaBinuBaet: «Ocoboe
MHEHHUE MPUOOIIAETCs K MaTeprayiaM Jieniay. TakuM 00pa3oM, MOXKHO CKa3aTh, 4TO
3arevaTbiBaHue 0COOOTO MHEHHS CYAbU B KOHBEPT C JAIBHEUIIUM TPHOOIIICHUEM
ATOrO KOHBEpPTa K MaTepHaliaM YTroJIOBHOTO Jiella Ha KaKoM-JTu0O0 HOPMAaTHBHOM
akTe (IpeanucaHuy) He OCHOBAHO.

Kaxkoii-mn60 0060011eHHON CyaeOHOM MPaKTUKU IO JJAHHOMY BOIIPOCY HET.
BepxosusiM Cynom Poccuiickoit @enepanyu mmmb aBaxasl, B 2002 u 2004 romax,
paccMaTpuBaics BOIPOC 00 0cOOOM MHEHHUH CYJIbU, U TO JIMIIIb B KOHTEKCTE TpaBa
Ha TaKO€ MHEHUE HAapOJHBIX 3acelaTesnen.

I[lo cytu nena, mpu3HaBas OCIOPEHHBIE HOPMBI, C Y4YE€TOM SIBHO HE
CJIOKUBIIEHCS PaBOMPUMEHHUTEIBHOM MPaKTUKH, COOTBETCTBYIOIINMMU
Koncturyuuu Poccuiickoit ®@enepanuu, Konctutyunonnsii Cypn Poccuiickoit
®denepanuu cam, (PaKTHYECKH — MO COOCTBEHHOW WHUIIMATUBE, Y3aKOHWJI 3arpeT
Ha O3HAKOMJIEHHE OCYXJCHHOTO (€ro 3allMTHHUKA) C OCOOBIM MHEHUEM CYIbH,
MOCKOJIbKY JOCEJI€ HUKTO W HUT/E, HU B KAaKOM HOPMAaTHBHOM MpPEANHCAHUU
TaKOro 3alpeTa HEe yCTaHABIUBAJ.

[Touemy? Pamu uero? OmnaceHus, 4TO CyAbsi B CBOEM OCOOOM MHEHHHU
pPacKpoeT TaliHy COBEIIATEIbHOM KOMHAThl, 0€30CHOBATEIbHBI: BO-TIEPBBIX, YaCTh
BTrOpas crathu 298 VIIK Poccuiickoit @enepaunn npsMo MpeaycMaTPUBAET, YTO
Cyllbsi HE BIpaBe pasrjamiaTh CYXXJICHHS, UMEBIIUE MECTO MPHU OOCYXKICHUU U
MOCTAHOBJICHUH MPUTOBOPA, @ MYHKT 8 yactu BTOpou ctathi 381 Toro ke Komekca
HapyIlIeHUE TallHbl COBEIIAHUS CYyJIeW MPU MOCTAHOBJIECHWU MPUTOBOPA HA3BIBAET
OCHOBAaHHWEM OTMEHBI WJIM U3MEHEHHUsI CYJIeOHOIr0 pelieHus, MpuyeM — B J000M
ciy4ae. Kpome TOTO, YCTaHOBJIEHHBIN JAHHBIM Onpenenenuem
Konctutynmonnoro Cyzna Poccuiickoit @enepanuu 3amnper npsMo NIpOTUBOPEUHT,

KaK CKa3aHO BbllIE, cTarhsiM 24 (wacth 2), 45 (wacte 2) m 123 (uvacts 3)
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Konctutynun Poccuniickon ®@enepanun.

HeomnpeneneHHOCTh OCIOPEHHBIX HOPM — B CHCTEME HOPM — CO3Ja€T
BO3MOXXHOCTh ~ IPOM3BOJIBHOTO  PEIICHHS  COOTBETCTBYIOLIETO  BOMpOCa
paboOTHHKAMU Cy/a, B KOMIETECHIIUIO KOTOPBIX BXOJUT BblJada YrOJOBHOTO Jelia
(uenukoM Ui 6€3 0co00T0 MHEHHUS CYAbH) OCYKJIEHHOMY M €ro 3auuTHuKy. Ho
Benb Koncturyuuonnsiii Cyn Poccutickoit denepaniuu HEOJHOKPATHO YKa3bIBall,
4TO OONIeNpaBOBOM KpuTepud  (PopMagbHOM  OMpPENEeNeHHOCTH, SCHOCTH,
HEJBYCMBICIIEHHOCTH MPaBOBOM HOPMBI ((hOpMabHOM OMPENEICEHHOCTH 3aKOHA),
0OyCJIOBJIEHHBIN TPUPOJAONA HOPMATUBHOTO PETYIMPOBAHUS B IPABOBBIX CUCTEMAX,
OCHOBAaHHBIX HA BEPXOBEHCTBE IIPaBa, HEMOCPEICTBEHHO BBITEKAET W3
3akperieHHbIX Koncturynueit Poccuiickoit @enepanuy NpUHIMIA OPUITYECKOTO
paBeHcTBa (cTtarhs 19, wactu 1 u 2) u npuHimMna BepxoBeHcTBa KoHcTHTylMu
Poccuiickoit denepauu 1 OCHOBaHHBIX HAa HEW (efiepalbHbIX 3aKOHOB (CTaThs 4,
4acTh 2; ctarhs 15, yactu 1 U 2); HeONpeneaeHHOCTh COAEPKAHMS IIPABOBBIX HOPM
BJICYET HEOJTHO3HAYHOE X MPUMEHEHUE, CO31AET BO3MOKHOCTh HEOIPAHUYEHHOTO
YCMOTpPEHUS B MPOLIECCE MTPABONPUMEHEHU U BEAET K IIPOU3BOJY, @ 3HAYUT — K
HapYyILIEHUIO HA3BaHHBIX MPUHLMIIOB, CIIEJOBAHUE KOTOPHIM HE MOXKET OBbITh
oOecrieueHO 0€3 eAMHOOOPA3HOTO TMOHMMAHHUS M TOJIKOBAaHUS TMPABOBOW HOPMBI
BCEMH MPABONPUMEHUTEISIMU (TIOCTaHOBIEHUA OT 25 anpenst 1995 rona Ne 3-I1, ot
15 uronst 1999 roga Ne 11-IT u ot 11 Hos16pst 2003 roma Ne 16-1IT).

Ho, xcratn, 3Ta HEONPEIETEHHOCTh B BOIIPOCE O MPABE OCYXKIAEHHOIO U €T0
3alIUTHUKA O3HAKOMHUTHCS CO BCEMH 0€3 MCKIIIOYEHHs] MaTepualaMH YrOJOBHOTO
JieJla CYHIECTBEHHO yMEHbIAeTcs mpaBoBor no3uuueit Koncturynnonnoro Cyna
Poccuiickoit ®deneparuu, BeIpaXeHHOW B omyOiaukoBaHHOM OrmpeneneHun ot 23
Mass 2006 roma Ne 189-O. Koncturyumonueii Cyxn Poccuiickont ®denepanuu
yKas3aJl, 4To, 3aKkpermisis B NOyHKTe 12 wyactu werBeproil crateu 47 VYIIK
Poccuiickoii ®@enepanuu npaBo 0OBUHSAEMOTO Ha O3HAKOMIIEHHWE C MaTepuajgaMu
YIOJIOBHOTO  JIela 10 OKOHYAHWUM  IPEABAPUTEIBHOIO  PaCCICOOBaHUS,
benepanbHBI 3aKOHOJATENb OMPEENIeT MOMEHT, C KOTOPOTO BCE MaTepHalIbl
YTOJOBHOTO JieJla CTAHOBSATCS JOCTYHNHBIMH i1 OOBHMHSEMOro, HO HeE

OIrpaHMYIUBACT BO3MOKXHOCTb €T0 pcain3alr TOJIBKO 3THM 3TallOM YI'OJIOBHOTI'O
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CyZIOIIPOM3BOJICTBA; CIEAOBATEIBHO, JaHHASI HOPMA HE MOXKET PACLICHUBATBCSA KAK
NPEMATCTBYIONAs O3HAKOMIICHMIO C MaTepuajlaMy YIOJIOBHOIO Jela B LEIsX
peanuzalnuMd OOBMHSAEMBIM IIpaBa Ha 3alllUTy W Ha MOCJIEAYIOUX JTarnax
CyZIOIIPOM3BOJICTBA — KaK MOCJIE MOCTYILICHUS AeNa B CyJ, TaK U IOCIE BBIHECEHUS
npuroBopa. M HET 37ech OroBOPKM O HEBKJIIOUYECHHHM B MaTepHalbl JleJla KaKHhX-
1100 TOKYMEHTOB, B TOM YHCII€ 0COO0T0 MHEHHUSI CYAbH.

3a py6exom Borpoc 00 0cOO0M MHEHUHU CYJIbU YpPEryJIMpOBaH MO-Pa3HOMY.
Ecth cTpansbl, re oHO BooOle He mpeaycMorpeHo. Ho ectb u Te, rie ero He
ckpeiBatoT. Hampumep, crtatess 9 rnaBel 17 Kopgekca cyneOHoro mporecca
KoponescrBa IlIBenuu ot 18 wurons 1942 roma (B AeHMCTByIoOlEH penakiyn)
rinacut: «B ciaydae coctaBiaeHUs: 0c0O0r0 MHEHHUS OHO JIOJKHO OBITh JOBEJIEHO 10
CBEJICHUSI CTOPOH OJHOBPEMEHHO C MOCTAHOBJIEHHEM CyJa U TEM K€ CIIOCOO0OM,
YTO IOCIIEIHEESY.

[TosToMy B HensX AaNbHEHUIIErO Pa3BUTHS NMPABOBOM MO3UIIMH, U3I0KEHHOU
B Onpenenennn Koncrturynmonnoro Cyaa Poccuiickoir ®@enepamun oT 23 mad
2006 toma Ne 189-O, mpaBWIBHBIM OBLJIO OBl MPUHATH MaTepUABl >KAIOOBI
FO.P.}Oauna k npon3BOACTBY B MyOJUYHOM CIIYIIAHUH; TPU3HATH OCLIOPEHHBIE UM
3aKOHOIIOJIOKEHHUS — B CUCTEME HOPM — HE COOTBETCTBYIOIIIMMH HAa3BaHHBIM BBIILIE
nonoxkenusiM Koncrturynnn Poccuiickonn ®denepanuu, Tak Kak OHU B OYEHb
BBICOKOM CTENEHU HEONpEAENICHHBI; MPEUIOKUTh (eaepaTbHOMy 3aKOHOIATEIIO

9Ty HCONIPCACIICHHOCTL YCTPAHHUTD.



